
 

 

BEFORE THE LAND USE HEARING EXAMINER 1 

FOR THE CITY OF BATTLE GROUND, WASHINGTON 2 
 3 

Regarding an application by Hurley Development ) CORRECTED 4 

for preliminary plat approval to divide 64.97-acres ) FINAL ORDER1 5 

for residential development including detached, )  6 

attached, live/work, and apartment units at 18717 ) PR 26:2020 7 

NE 122nd Avenue in the City of Battle Ground ) (Woodin Creek Station) 8 

 9 

A. SUMMARY 10 
 11 

1. The applicant, Hurley Development, requests approval to divide the 64.97-acre 12 

parcel located at 18717 NE 122nd Avenue; also known as Tax Assessor Parcels 194048-13 

000, 194049-000, and 194050-000 (the “site”), into 191 single-family detached 14 

residential lots, 128 single-family attached residential lots, one live/work unit, and a 180-15 

unit apartment complex.2 16 

 17 

a. The site and abutting properties to the north are zoned MU-R (Mixed 18 

Use Residential). Properties to the east are zoned R7 (Residential, 7 units per acre 19 

maximum density). Properties to the south and the majority of properties to the west, 20 

across SR-503, are located in unincorporated Clark County and zoned R1-5 (Residential, 21 

5,000 square foot average minimum lot size). One property to the west, across SR-503, is 22 

located in the city and zoned R10 (Residential, 10 units per acre maximum density). 23 

 24 

b. The site is currently vacant and contains multiple wetlands, three type 25 

Np streams, geologically hazardous areas, and two Oregon White Oak trees. Woodin 26 

Creek (also known as Weaver Creek), a Type F stream, extends across the southeast 27 

corner of the site. The applicant proposed to retain much of the highest quality wetlands 28 

in the eastern portion of the site, the creeks, steep slopes, one oak tree, and associated 29 

buffers in proposed open space tracts. The applicant proposed to remove one oak tree, 30 

extend SW 31st Street over one of the Type Np Streams, and fill the lower quality 31 

wetlands in the western portion of the site in order to accommodate the proposed 32 

development. The applicant will mitigate for all wetland impacts by enhancing the 33 

remaining on-site wetlands and by purchasing credits at an off-site wetland mitigation 34 

bank. The applicant will mitigate for the tree removal by planting additional oak trees on 35 

the site and the stream crossing by enhancing the stream riparian corridor. 36 

 37 

c. The City of Battle Ground will provide domestic water and sanitary 38 

sewer service to the site. The applicant will collect storm water from impervious areas on 39 

the site and convey it to one of three proposed stormwater facilities in the eastern portion 40 

                                                 
1 The original Final Order in this case concluded that the applicant is not required to provide mitigation at 
the intersection of SR 503 & SW Eaton Boulevard, however, the examiner neglected to delete the condition 
of approval requiring such improvements. This Corrected Final Order corrects that error, remedies 
numbering errors in the conditions of approval, and replaces the prior Final Order. 
2 The applicant originally proposed 200 single-family detached residential lots. (Exhibit 6). The applicant 
subsequently modified the plat to eliminate nine lots in order to reduce impacts to the critical areas on the 
site. (Exhibit 47). 
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of the site for treatment and detention. The applicant will release treated stormwater into 41 

the on-site creeks at less than predevelopment rates. 42 

 43 

d. The applicant will extend a new east-west public street, proposed SW 44 

34th Street, into the site from SR 503, which abuts the west boundary of the site. The SW 45 

34th Street/SR 503 intersection is proposed as a right-in/right-out only access and it is 46 

subject to WSDOT approval. The applicant will extend additional east-west public streets 47 

through the site, including SW 31st Street near and along the north boundary and SW 35th 48 

Street on the south boundary. SW 31st Street will connect to existing SW 9th Avenue 49 

north of the site and SW 35th Street will connect to NE 121st Avenue to the south. The 50 

applicant will provide additional streets within the site to provide access to the proposed 51 

development as well as streets and rights-of-way stubbed to the north, south, and east 52 

boundaries of the site to provide opportunities for additional street connections when 53 

abutting properties redevelop. 54 

 55 

2. The City issued a Mitigated Determination of Nonsignificance (“MDNS") for 56 

the subdivision pursuant to the State Environmental Policy Act ("SEPA"). The SEPA 57 

determination was not appealed and is now final. 58 

 59 

3. City of Battle Ground Hearing Examiner Joe Turner (the "examiner") 60 

conducted a public hearing to receive testimony and evidence about the application. City 61 

staff recommended the examiner approve the preliminary plat subject to conditions. See 62 

the Staff Report and Recommendation to the Hearing Examiner dated April 29, 2021 (the 63 

“Staff Report”). The applicant accepted those findings and conditions, as amended, with 64 

certain exceptions. Five persons testified orally regarding the application. Other persons 65 

testified in writing. Disputed issues or concerns in the case include the following: 66 

 67 

a. Whether traffic from the development will exceed the capacity of area 68 

streets or otherwise create a hazard; 69 

 70 

b. Whether the NE 179th Street/NE 122nd Avenue intersection will operate 71 

safely; 72 

 73 

c. Whether the lack of turn lanes at the intersections of SW 10th Avenue 74 

(SR 503) at NE 189th/SW 30th Streets and 179th/40th Streets will create a hazard; 75 

 76 

d. Whether the applicant can be required to improve NE 122nd Avenue, 77 

including adding a sidewalk or pedestrian lane; 78 

 79 

e. Whether the parallel roadways of SW 35th Street and NE 184th Street 80 

will create a hazard; 81 

 82 

f. Whether the applicant should be required to retain the existing trees on 83 

the south boundary of the site, between proposed SW 35th and existing NE 184th Streets; 84 

 85 



 

 
Hearing Examiner Corrected Final Order 
PR 26:2020 (Woodin Creek Station) Page 3 
 

g. Whether the proposed development will accommodate stormwater 86 

runoff from the section of NE 184th Street abutting the site; 87 

 88 

h. Whether on-street parking is allowed on NE 184th Street; 89 

 90 

i. Whether on-street parking is allowed on half-width streets created by 91 

this development; 92 

 93 

j. Whether the proposed NE 122nd Avenue/NE 184th Street/SW 35th Street 94 

intersection will create a hazard or limit access for larger vehicles, including trailers; 95 

 96 

k. Whether the examiner can prohibit future use of NE 184th Street as a 97 

means of crossing Woodin Creek; 98 

 99 

l. Whether the applicant can be required to contribute toward the cost of 100 

mitigation at the intersection of SR 503 and Eaton Boulevard; 101 

 102 

m. Whether the applicant is not required to obtain an Administrative Order 103 

from ECY prior to impacting the wetlands and buffers on the site; 104 

 105 

n. Whether it is feasible for the proposed development to comply with the 106 

City’s critical area ordinances; and 107 

 108 

o. Whether the proposed development will cause prohibited impacts to 109 

wildlife and wildlife habitat. 110 

 111 

4. Based on the findings provided or incorporated herein, the examiner approves 112 

the preliminary plat subject to the conditions at the end of this final order. 113 

 114 

B. HEARING AND RECORD HIGHLIGHTS 115 
 116 

1. The examiner received testimony at an online public hearing about this 117 

application on May 6, 2021. All exhibits and records of testimony are filed at the City of 118 

Battle Ground. At the beginning of the hearing, the examiner described how the hearing 119 

would be conducted and how interested persons could participate. The examiner 120 

disclaimed any ex parte contacts, bias or conflicts of interest. The following is a summary 121 

by the examiner of selected testimony and evidence offered at the public hearing. 122 

 123 

2. Community development director Sam Crummett summarized the Staff Report. 124 

 125 

a. He noted that the site is zoned MU-R, which allows up to 22 dwelling 126 

units per acre and up to twenty-percent commercial development. In this case the 127 

applicant proposed to develop the 65-acre site with 200 single-family detached 128 

residences, 128 single-family attached residences, one live/work unit, and a 180-unit 129 

apartment complex. 130 

 131 
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b. Primary access to the site will be provided from a new intersection with 132 

SR 503, which abuts the west boundary of the site. Additional access will be provided by 133 

extensions of SW 9th Avenue abutting the north boundary of the site and NE 122nd 134 

Avenue abutting the south boundary. 135 

 136 

c. The applicant proposed to retain much of the forested habitat, streams, 137 

wetlands, and steep slopes in the eastern portion of the site as undeveloped open space. 138 

 139 

d. The City will review turn movements and queuing capacity at the 140 

intersection of NE 179th Street and NE 122nd Avenue during final engineering. 141 

 142 

e. The Washington Growth Management Act (“GMA”) allows wetland 143 

impacts subject to a hierarchy of avoidance, minimization, and mitigation. The 144 

requirement to avoid wetland impacts is an aspirational goal, not an absolute requirement. 145 

There is a balance between the need to protect wetlands and the need for development. 146 

The applicant has the burden of proving that these standards are met. 147 

 148 

3. City engineer Ryan Jaynes noted that the WSDOT must approve the proposed 149 

SW 34th Street/SR 503 intersection. The City will perform additional traffic review 150 

during the final engineering process if WSDOT denies this new intersection. 151 

 152 

a. He requested the examiner add a condition of approval requiring “No 153 

Parking” signs on the half-width section of NW 35th Street. 154 

 155 

b. He requested the examiner modify condition 5 in the “Prior to 156 

Construction of the Site” section of the Staff Report to require that the applicant, “Erect 157 

and maintain erosion control measures…” 158 

 159 

4. Attorney LeAnne Bremer, wetland biologist Francis Naglich, traffic engineer 160 

Hann Lee, engineer Jason Taylor, and engineer Travis Johnson appeared on behalf of the 161 

applicant, Hurley Development. 162 

 163 

a. Ms. Bremer summarized the proposed development. 164 

 165 

i. She accepted the findings and conditions in the Staff Report, 166 

with certain exceptions. Condition 2.m in the “Prior to Engineering Approval and Final 167 

Site Plan” section of the Staff Report requires that the applicant provide mitigation at the 168 

intersection of SR 503 and Eaton Boulevard. However, SR 503 is a state facility 169 

operating at LOS E, which meets the State’s intersection operating standard and no 170 

additional mitigation is required at this intersection. WSDOT has no authority to defer to 171 

the City’s LOS standards, citing RCW 36.70A.030 and 47.80. She proposed to 172 

recommend additional changes to the conditions during the open record period. 173 

 174 

ii. She argued that the Washington Department of Ecology 175 

(“ECY”) has the right to comment on this application, but it does not have regulatory 176 

authority over this project, which is subject to the City’s critical areas ordinance. The 177 
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examiner must approve the application if it complies with the standards of the City’s 178 

critical areas ordinance. ECY has no administrative authority to approve or deny a 179 

wetland permit for this development. 180 

 181 

b. Mr. Naglich testified that the applicant will work with ECY and the 182 

U.S. Army Corps of Engineers (the “Corps”) regarding impacts to the critical areas on the 183 

site. The applicant proposed to retain roughly 25-percent of the site area as undeveloped 184 

open space in order to protect the streams, wetlands, associated buffers, and steep slopes. 185 

The applicant eliminated 11 lots from the original proposal and modified others to reduce 186 

impacts to critical areas, based on discussions with the Corps, Ms. Adams and ECY. 187 

Eliminating Phases 4 and 5 as proposed by Ms. Adams would eliminate 36 lots that are 188 

unencumbered by any critical areas or buffers. The majority of critical area impacts result 189 

from road improvements required by the City. 190 

 191 

c. Mr. Lee testified that the traffic analysis is based on a conservative 192 

assumption that the proposed right-in/right-out access onto SR 503 will not occur. The 193 

analysis routed all northbound traffic onto SR 503 at SW 30th Street and all southbound 194 

traffic onto SR 503 at NE 179th Street. As a result, the analysis overstates the traffic 195 

volumes at these intersections, but traffic queues still meet City and WSDOT standards. 196 

The applicant submitted an updated traffic analysis to the City on the day of the hearing 197 

(Exhibit 40). 198 

 199 

i. Regarding the intersection of SR 503 and SW 40th/NE 179th 200 

Streets, WSDOT’s only concern is with traffic queuing on SR 503. The City could 201 

modify the NE 179th Street/NE 21st Avenue intersection to give inbound traffic from SR 202 

503 the right-of-way, requiring all other vehicles to stop at the intersection. This would 203 

avoid the potential for vehicle queues on the highway. 204 

 205 

ii. The intersection of SR 503 and Eaton Boulevard will operate at 206 

LOS E, which is the minimum LOS allowed by the applicable state standard. If desired, 207 

WSDOT could coordinate the signal timing to improve this intersection to LOS D. 208 

 209 

iii. Traffic from this development will disperse onto multiple roads 210 

within the site. Some northbound traffic will access SR 503 at SW 34th Street. Other 211 

northbound drivers will use SW 30th Street. Traffic volumes are unlikely to exceed the 212 

design volume of individual streets. In addition, the design volumes are merely 213 

guidelines, not an absolute volume limit. 214 

 215 

d. Mr. Taylor argued that parking is allowed on the half-width section of 216 

SW 35th Street, based on the findings on page 14 of the Staff Report. The western portion 217 

of NE 184th Street is a public street, which the applicant can use to access the site. The 218 

applicant did subtract all critical areas on the site to determine the site area used in the 219 

critical area calculations. 220 

 221 

e. Mr. Johnson testified that the applicant designed the stormwater 222 

facilities in compliance with the Stormwater Management Manual for Western 223 
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Washington (the “SMMWW”). Although infiltration of stormwater is preferred, the SG4 224 

soils on the site are not suitable for infiltration. The proposed development will continue 225 

to discharge stormwater to the onsite wetlands as necessary to maintain the existing 226 

hydroperiod. The applicant will collect runoff from NE 184th Street that currently flows 227 

onto the site and direct it to the stormwater facilities. 228 

 229 

i. The parallel roadways of proposed SW 35th Street and existing 230 

NE 184th Street will not create a hazard. There will be a curb and ditch between the two 231 

roadways, which will prevent vehicles from moving between these roads. The applicant 232 

will install street lights on SW 35th Street. In addition, the applicant will plant trees 233 

spaced 30 feet apart between the roads to provide a physical barrier and a visual screen 234 

between these roadways. 235 

 236 

ii. The proposed intersection of NE 122nd Avenue/NE 184th 237 

Street/SW 35th Street will operate safely as proposed. However, there are three other 238 

options for modifying this intersection: 239 

 240 

(A) The applicant could combine existing NE 184th Street 241 

and proposed SW 35th Street, with the resulting street turning south to connect to NE 242 

122nd Avenue without an intersection. However, the residents served by NE 184th Street 243 

objected to that proposal; 244 

 245 

(B) The applicant could create a new intersection 246 

connecting NE 184th Street and SW 35th Street aligned with proposed SW 6th or 8th 247 

Avenues; or 248 

 249 

(C) The applicant could modify the proposed “S” curve on 250 

NE 184th to create a more direct intersection with SW 35th Street/NE 122nd Avenue. The 251 

applicant is willing to work with the City and the neighbors to find an acceptable design 252 

for this intersection. 253 

 254 

5. Engineer Chris Robertson appeared on behalf of the Viewcrest Acres 2 255 

Neighborhood Association (the “NHA”). 256 

 257 

a. He argued that construction traffic should be prohibited on NE 184th 258 

Street. This private street provides the only access to the Viewcrest Acres 2 neighborhood 259 

south of the eastern portion of the site. 260 

 261 

b. The proposed intersection of NE 122nd Avenue/NE 184th Street/SW 35th 262 

Street needs to be redesigned. As proposed, NE 184th Street intersects the other streets at 263 

a highly skewed angle on the inside of a horizontal curve. The proposed intersection does 264 

not appear to provide adequate sight distance in either direction. The public should be 265 

allowed to review and comment on the final design of this intersection. 266 

 267 

c. As proposed, SW 35th Street will run parallel to NE 184th Street, 268 

separated by a four to six foot side landscape strip. Westbound traffic on NE 184th Street 269 
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will face two lines of oncoming (eastbound) traffic on either side, which could cause 270 

confusion, especially at night when westbound drivers will face two sets of oncoming 271 

headlights. The applicant should be required to provide a fence or other barrier between 272 

these roads to mitigate this hazard. 273 

 274 

d. The NHA supports the proposed access to SR 503 at SW 34th Street. 275 

However, this access may exceed the design capacity of SW 34th Street, a Neighborhood 276 

Collector with a design capacity of 2,000 Average Daily Trips (“ADT”). The proposed 277 

development is projected to generate 3,804 daily trips and the applicant’s traffic study 278 

does not include a trip distribution analysis for the roads within the site. 279 

 280 

e. The NHA opposes any future use of NE 184th as a means of crossing of 281 

Woodin Creek. 282 

 283 

6. Miranda Adams, shorelands and wetlands specialist for the Department of 284 

Ecology (“ECY”), testified on behalf of ECY. 285 

 286 

a. She argued that the proposed development does not comply with state 287 

law requirements that the applicant avoid wetland impacts to the extent possible. The 288 

proposed development impacts all of the wetlands on the site to some extent, including 289 

0.76 acres of direct wetland impacts, 0.86 acres of indirect impacts, and 0.1-acres of 290 

riparian habitat impact. The applicant’s analysis does not address the effect of these 291 

cumulative impacts. 292 

 293 

b. She questioned the applicant’s density calculations, arguing that the 294 

numbers in the Staff Report are not consistent with the ECY/Corps analysis. Based on the 295 

ECY/Corps analysis, the wetlands on the site are larger and there are more wetlands than 296 

shown on the applicant’s plans. The density calculations do not include those additional 297 

wetlands. The applicant could eliminate 19 lots, which would reduce impacts to the 298 

critical areas on the site and still meet the minimum density requirements. 299 

 300 

c. All of the stormwater facilities are proposed in the eastern portion of the 301 

site, adjacent to the wetlands. The applicant could provide additional stormwater 302 

treatment and infiltration facilities on the eastern portion of the site, which would allow 303 

for groundwater recharge and reduce the size of the ponds on the west side. The applicant 304 

proposed to line the stormwater ponds, which will preclude infiltration. Detention ponds 305 

also discharge warmer waters directly into the streams. 306 

 307 

d. The applicant could remove proposed Phases 4 and 5 and preserve the 308 

entire eastern portion of the site as permanent open space. That would reduce the amount 309 

of mitigation required and eliminate the proposed stream crossing. 310 

 311 

7. Ron Reeves, president of the Viewcrest Acres 2 Neighborhood Association, 312 

agreed with Mr. Robertson’s testimony. The NHA wants the opportunity to review the 313 

design of the NE 122nd Avenue/NE 184th Street/ SW 35th Street intersection. 314 

 315 
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8. Tom Clark agreed with Mr. Robertson and Mr. Reeves’ testimony. 316 

 317 

9. Jim Schuller and Leah Goldstone-Schuller agreed with Mr. Robertson’s 318 

testimony. 319 

 320 

10. At the conclusion of the hearing the examiner held the record open for three 321 

weeks, subject to the following schedule: 322 

 323 

a. For one week, until May 13, 2021, for anyone to submit additional 324 

written testimony and evidence in this matter; and 325 

 326 

b. For a second week, until May 20, 2021, to allow anyone to respond to 327 

the new evidence submitted during the first week; and 328 

 329 

c. For a third week, until May 27, 2021, to allow the applicant to submit a 330 

written final argument, without any new evidence. 331 

 332 

11. The following exhibits were submitted during the open record period: 333 

 334 

a. An email from Tom Clark dated May 10, 2021 (Exhibit 35); 335 

 336 

b. A memorandum from Ms. Bremer dated May 13, 2021 (Exhibit 36); 337 

 338 

c. A letter from Ecological Land Services dated May 13, 2021 (Exhibit 339 

37); 340 

 341 

d. An email from the applicant’s geotechnical engineer dated May 7, 2021 342 

(Exhibit 38); 343 

 344 

e. A letter from Ms. Adams dated May 13, 2021 (Exhibit 39); 345 

 346 

f. A revised traffic study from Mr. Lee dated May 4, 2021 (Exhibit 40); 347 

 348 

g. A memorandum from Ms. Lutz dated May 20, 2021 (Exhibit 41); 349 

 350 

h. A memorandum from Ms. Bremer dated May 27, 2021 (Exhibit 42); 351 

and 352 

 353 

i. A letter from Ecological Land Services dated May 26, 2021 (Exhibit 43). 354 

 355 

12. By order dated June 9, 2021,3 the examiner re-opened the record for four 356 

weeks for the limited purpose of accepting new testimony and evidence regarding the 357 

                                                 
3 The examiner initially re-opened the record for three weeks by order dated June 8, 2021. Pursuant to the 
applicant’s request the examiner issued a revised order dated June 9, 2021, extending the initial open record 
period by one week. 
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feasibility of avoiding or minimizing impacts to critical areas on the site, subject to the 358 

following schedule: 359 

 360 

a. For two weeks, until June 23, 2021, for anyone to submit additional 361 

written testimony and evidence in this matter; and 362 

 363 

b. For a second week, until June 30, 2021, to allow anyone to respond to 364 

the new evidence submitted during the first week; and 365 

 366 

c. For a third week, until July 7, 2021, to allow the applicant to submit a 367 

written final argument, without any new evidence. 368 

 369 

13. The following exhibits were submitted during the open record period: 370 

 371 

a. A letter from Ecological Land Services dated June 23, 2021 (Exhibit 372 

44); 373 

 374 

b. A memorandum from PLS Engineering dated June 23, 2021 (Exhibit 375 

45); 376 

 377 

c. A “Preliminary Wetland Mitigation and Bank Use Plan” for the 503 378 

Battle Ground subdivision (Exhibit 46); 379 

 380 

d. A revised preliminary plat (Exhibit 47); 381 

 382 

e. A memorandum from Ms. Bremer dated June 23, 2021 (Exhibit 48); 383 

 384 

f. A memorandum from Hurley Development dated June 23, 2021 (Exhibit 385 

49); 386 

 387 

g. A letter from the Department of Ecology dated June 30, 2021 (Exhibit 388 

50); and 389 

 390 

h. A memorandum from Ms. Bremer dated July 9, 2021 (Exhibit 51). 391 

 392 

C. DISCUSSION 393 
 394 

1. City staff recommended approval of the application, based on the affirmative 395 

findings and subject to conditions of approval in the Staff Report, as modified at the 396 

hearing and by Exhibit 41. The applicant accepted those findings and conditions, as 397 

modified, with certain exceptions. 398 

 399 

2. The examiner concludes that the affirmative findings in the Staff Report show 400 

that the proposed preliminary plat does or can comply with the applicable standards of the 401 

Battle Ground Municipal Code (the “BGMC”) and the Revised Code of Washington (the 402 

“RCW”), provided that the applicant complies with recommended conditions of approval 403 
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as modified. The examiner adopts the affirmative findings in the Staff Report as his own, 404 

except to the extent they are inconsistent with the following findings. 405 

 406 

3. The proposed development will generate increased traffic on area streets. That 407 

increased traffic will be perceptible to area residents. However, that traffic will not create 408 

a hazard, based on the applicant’s traffic study. All intersections impacted by this 409 

development will continue to operate at acceptable levels of service. 410 

 411 

a. Based on the applicant’s trip distribution assumptions, traffic generated 412 

by the proposed development is likely to exceed the design capacity of some streets. 413 

 414 

i. Proposed SW 31st Street, SW 34th Street, and SW 6th Avenue are 415 

all proposed as “Neighborhood Collector” streets. Pursuant to BGMC Table 416 

12.116.040.B.2, neighborhood collector streets are intended to carry under 2,000 ADT. 417 

 418 

ii. The proposed development is projected to generate a total of 419 

3,804 ADT (p. 2 of Exhibit 40). Those trips will be distributed throughout the site. 420 

However, they will be concentrated on SW 6th Avenue and SW 31st, 34th, and 35th Streets 421 

which provide access onto the surrounding street system. The applicant’s traffic analysis 422 

assumed that all site generated trips will utilize the SR 503/NE 189th Street/30th Street 423 

and SR 503/179th Street/40th Street intersections. 424 

 425 

iii. Based on the applicant’s trip distribution map (Figure 6 of 426 

Exhibit 40), 67-percent of the site generated trips will utilize the SR 503/30th Street 427 

intersection and all of those trips must utilize SW 6th Avenue to access 30th Street. This 428 

equates to 2,548 ADT,4 which exceeds the intended capacity of a neighborhood collector 429 

road. However, the ADT limits of BGMC Tables 12.116.040 are expressly stated as 430 

“approximate.” They are not intended as a regulatory limit that may not be exceeded. As 431 

noted above, all of the affected intersections are projected to operate at acceptable levels 432 

of service with the additional traffic generated by the proposed development. 433 

 434 

iv. In addition, the traffic analysis did not consider the proposed 435 

right-in/right-out access onto SR 503 at SW 34th Street. If WSDOT approves this access, 436 

some site generated trips will utilize this intersection, reducing the number of trips 437 

through the SR 503/30th Street intersection, diverting some traffic away from 438 

intersections to the north and south, reducing the volume of traffic on other roadways that 439 

provide access to SR 503. 440 

 441 

4. Concerns were expressed with the safety of the NE 179th Street/NE 122nd 442 

Avenue intersection. 443 

 444 

a. This four-leg intersection is currently striped to allow free flowing 445 

traffic for the northbound to westbound and the eastbound to southbound turn 446 

movements, with stop controls on the southbound (NE 122nd Avenue) and eastbound (NE 447 

                                                 
4 3,804 ADT x 67-percent. 
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179th Street ) legs of the intersection. Therefore, vehicles exiting SR 503 and turning left 448 

from NE 179th Street onto northbound NE 122nd Avenue must wait for breaks in the 449 

northbound to westbound traffic flow. There is limited vehicle storage capacity on the 450 

section of NE 179th Street between SR 503 and NE 122nd Avenue. Therefore, vehicles 451 

waiting to turn left onto NE 122nd Avenue may cause traffic to back up onto SR 503. 452 

 453 

b. As Mr. Lee noted, this intersection could be modified to give inbound 454 

traffic from SR 503 the right-of-way, requiring all other vehicles to stop at the 455 

intersection. This would avoid the potential for vehicle queues on the highway. The City 456 

can review the need for such modification through the final engineering process. Such a 457 

modification would require that northbound drivers turning left onto NE 179th Street and 458 

westbound drivers continuing onto NE 179th Street or turning left onto NE 122nd Avenue 459 

wait for gaps in the eastbound traffic flow. However, this is not an unusual intersection 460 

design and there is no evidence that it will create a hazard. 461 

 462 

5. Professional engineer Ana Taylor and others expressed concerns that with the 463 

safety of the SW 10th Avenue (SR 503) intersections at NE 189th/SW 30th Streets and 464 

179th/40th Streets, due to the lack of a northbound right turn lane at 179th/40th Streets and 465 

the capacity of the left-turn lanes at both intersections (Exhibits 26 and 32). The examiner 466 

understands these concerns. However, based on the applicant’s traffic analysis, these 467 

intersections are projected to operate at acceptable Levels of Service (LOS) with the 468 

additional traffic from the proposed development. The intersection of SW 10th Avenue 469 

(SR 503) and NE 189th/SW 30th Streets is projected to operate at LOS C and the 470 

intersection of SW 10th Avenue (SR 503) and NE 179th/40th Streets is projected to operate 471 

at LOS A (Table 5 of Exhibit 40). Ms. Taylor’s opinion as a professional engineer is 472 

substantial evidence. But the examiner finds that the expert opinion of the applicant’s 473 

traffic engineer is more persuasive, as it is based on detailed review and modeling of 474 

these intersections as set out in the traffic study and reviewed by the City engineer. 475 

 476 

6. There is no dispute that NE 122nd Avenue is not improved to current City 477 

standards. There are no curbs, sidewalks, or street lights and the pavement is beginning to 478 

deteriorate. However the applicant is not required to remedy this existing deficiency, 479 

because it would be disproportionate to the impact of the proposed development on the 480 

need for such facilities. Applicants are not required to remedy all perceived and existing 481 

deficiencies in the vicinity of a development. The Code requires an applicant to mitigate 482 

impacts a development causes or to which it contributes significantly. Although the 483 

proposed development contributes to problems with substandard streets in the area, those 484 

problems exist largely because of existing development. It would be inequitable to require 485 

an applicant to bear the full burden of improvements where the proposed development is 486 

only responsible for a small portion of the problem. The need for street improvements is 487 

one that exists generally along streets in the area, and is a need to which all adjoining 488 

properties contribute, not just the lots being created in this case. There is no substantial 489 

evidence that the existing conditions create a hazard. 490 

 491 

7. Mr. Robertson noted that NE 122nd Avenue provides connection between the 492 

existing pedestrian pathways adjacent to SR 503 to the north of 184th Street and to the 493 
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south of NE 179th Street. Pedestrians traveling between these two sections of pathway 494 

must walk on the paved portion of NE 122nd Avenue. He expressed concerns that 495 

residents of the proposed development will park on NE 122nd Avenue and force 496 

pedestrians to walk in the travel lane of this roadway (Exhibit 22a). As discussed above, 497 

this is an existing condition that the applicant is not required to remedy. In addition, there 498 

is no evidence that this development is likely to generate significant demand for on-street 499 

parking on NE 122nd Avenue. The applicant will provide opportunities for on-street 500 

parking throughout the site as well as within proposed off-street parking areas and on the 501 

individual lots. In addition, this development is unlikely to generate significant demand 502 

for on-street parking on NW 122nd Avenue due to the distance between this street and 503 

most of the residences on the site. If necessary the City can install striping and/or signage 504 

to limit or prohibit parking and/or designate a separate pedestrian lane on NE 122nd 505 

Avenue. 506 

 507 

8. The examiner finds that the parallel roadways of proposed SW 35th Street and 508 

existing NE 184th Street will not create a hazard. The applicant will install street lights on 509 

SW 35th Street and construct the road with a curb on the south side and a roughly six-foot 510 

wide landscape strip planted with trees every 30 feet, which will clearly demarcate the 511 

separate roadways as well as providing a visual screen and physical barrier between these 512 

streets. 513 

 514 

9. The applicant likely cannot retain the existing trees on the south boundary of 515 

the site, between proposed SW 35th and existing NE 184th Streets because grading for 516 

construction of the new street improvements and excavations for utilities will likely 517 

damage the roots of these trees, which could affect the survival of the trees. The Code 518 

does not require the preservation of trees outside of critical areas. 519 

 520 

10. Portions of NE 184th Street slope to the north, directing stormwater flows into 521 

the landscape strip between SW 35th and existing NE 184th Streets. The applicant agreed 522 

to collect runoff from this area and direct it to the on-site stormwater facilities 523 

(Attachment D of Exhibit 36). A condition of approval is warranted to that effect. 524 

 525 

11. The majority of NE 184th Street is a private street; according to the City, only 526 

a short section of NE 184th Street near the intersection with NE 122nd Avenue is a public 527 

street. The owners of the private section of this street have the right to prohibit on-street 528 

parking and construction traffic from using their street. 529 

 530 

12. As discussed on page 14 of the Staff Report, on-street parking is prohibited on 531 

both sides of half-width streets less than 26 feet wide and on one side of half-width streets 532 

less than 32 feet wide. The applicant proposed to construct SW 35th Street as a half-width 533 

street with a 25-foot paved section (See page 8 of Exhibit 6). Therefore, parking should 534 

be prohibited on this street. However, if desired, the applicant could widen this street to 535 

26 feet to allow on-street parking. Condition 2.x should be modified to that effect. 536 

 537 

13. Residents of the Viewcrest Acres 2 development objected to the proposed 538 

design of the new NE 122nd Avenue/NE 184th Street/SW 35th Street intersection (Exhibits 539 
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22a, 26, 32, and 33). However, based on the expert testimony of the applicant’s engineer, 540 

this intersection will meet Code requirements including sight distance and intersection 541 

spacing (Attachment D of Exhibit 36). There is no substantial evidence to the contrary. 542 

Mr. Robertson, a professional engineer, testified that the proposed intersection design 543 

“[d]oes not appear to provide adequate sight distance in either direction…” (page 2 of 544 

Exhibit 22a). However, the examiner is persuaded by the expert testimony of the 545 

applicant’s engineer, which is based on actual on-site observations and measurements. In 546 

addition, the City engineer will review the design of this or other alternative intersection 547 

designs in more detail during final design and ensure that it complies with all applicable 548 

requirements. The examiner encourages the applicant to continue to work with the 549 

neighbors to address their concerns with this intersection. 550 

 551 

a. Mr. Clark expressed concerns that an alternative intersection of these 552 

roadways with an “S” type connection between NE 184th/SW 35th Streets could be 553 

difficult for larger/longer vehicles (RVs, trailers, delivery, and similar types of vehicles) 554 

to maneuver through. As discussed above, any intersection design must meet City 555 

standards that are intended to ensure adequate access for all vehicles that are likely to 556 

utilize a particular roadway, including fire and other emergency vehicles. Compliance 557 

with those standards will ensure adequate access for other large vehicles. 558 

 559 

b. On-street parking is allowed on both sides of all full-width 560 

neighborhood collector and Local “A” streets proposed on the site (See BGMC Figures 561 

12.116.040B and C). On-street parking on Local “A” streets may reduce such roadways to 562 

a single 14-foot wide travel lane, forcing oncoming drivers to slow down and wait for 563 

oncoming traffic to pass before proceeding. However, such roadway widths comply with 564 

the adopted City standards and do not significantly interfere with emergency vehicle 565 

access or other large vehicles. 566 

 567 

14. The NHA objected to any future use of NE 184th Street as a means of crossing 568 

Woodin Creek. Such a crossing is not proposed with this application. The City approved 569 

a road modification allowing the applicant to terminate the public street improvements for 570 

SW 35th Street prior to the east boundary of the site in order to avoid impacts to the 571 

critical areas (steep slopes and streams) and because the cost of such a road extension 572 

would exceed the roughly proportional impacts of the proposed development. 573 

 574 

a. The applicant will dedicate right-of-way to the eastern boundary of the 575 

site, which will allow the City to extend SW 35th Street further east, across Woodin 576 

Creek, in the future to provide access to adjacent properties and enhance emergency 577 

access and cross-circulation in the area. In the alternative, based on additional analysis, 578 

the City may choose to locate such a stream crossing in an different location with less 579 

impact to the creek, including, potentially, the existing NE 179th Street crossing. NE 179th 580 

Street is currently a private street. Therefore, the City would be required to compensate 581 

the owner(s) of this street or require dedication of the roadway as a condition of approval 582 

for development on the property underlying this roadway. The choice of whether and how 583 

to extend a new public roadway across Woodin Creek is not an issue before the examiner 584 
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in this proceeding. Any future alignment decisions will be subject to additional public 585 

review. 586 

 587 

15. The examiner finds that the applicant cannot be required to contribute toward 588 

the cost of mitigation of the southbound leg of the SR 503/SW Eaton Boulevard 589 

intersection. SR 503 is not a Highway of Statewide Significance (“HSS”). It is a regional 590 

state highway facility. (See https://www.rtc.wa.gov/packets/board/2016/03/201603-08-B-591 

GMAguide.pdf, page 41, and Attachment A of Ex 36). Therefore, it is subject to the 592 

minimum LOS E concurrency standard for state highways established by the Southwest 593 

Washington Regional Transportation Council (“RTC”), the regional transportation 594 

planning organization for Clark County. The City recognized the minimum LOS E 595 

standard for this intersection in the 2015 Transportation System Plan Update, which 596 

states, “The mobility standard for Intersections along urban sections of SR 503 is LOS 597 

E.” (See https://www.cityofbg.org/DocumentCenter/View/2837/TSP-Update---Final-598 

020816, page 15 and Tables 1-5 of that document). The state has no authority to “defer” 599 

to the City’s LOS D concurrency standard. Condition 2.m should be modified to that 600 

effect. 601 

 602 

a. The fact that SW Eaton Boulevard is subject to City jurisdiction does 603 

not change this analysis. LOS requirements are based on the intersection operation, not 604 

the individual movements. (BGMC 12.120.060.B). However, even if LOS standards 605 

applied to individual movements, the City is seeking mitigation for the southbound leg of 606 

this intersection, SR 503, which is subject to the state’s minimum LOS E concurrency 607 

requirement. 608 

 609 

b. “The applicant is not objecting to the fee associated with the east and 610 

westbound improvements on Eaton Boulevard because they were a previously established 611 

mitigation measure to improve a failing condition.” (page 3 of Exhibit 42). 612 

 613 

16. The examiner finds that the applicant is not required to obtain an 614 

Administrative Order from ECY prior to impacting the wetlands and buffers on the site. 615 

The examiner agrees with and adopts the legal arguments regarding this issue in the 616 

applicant’s submittals (Exhibits 23a, 36, and 42). The Washington Pollution Control Act 617 

(RCW 90.48) authorizes ECY to address unauthorized impacts to wetland and other 618 

waters of the state. However, as the applicant notes, state law gives the City exclusive 619 

authority to adopt and implement critical areas ordinances (RCW 36.70B.030) and 620 

approve preliminary plats (RCW 58.17). The applicant is required to obtain a Section 401 621 

Water Quality Certification from ECY, as well as a Nationwide Permit #39 from the 622 

Corps, prior to engineering approval and final site plan (See Condition A.11). 623 

 624 

17. The examiner finds that there is sufficient evidence in the record to find that it 625 

is feasible for the proposed development to comply with the City’s critical area 626 

ordinances. There is no need to delay approval of this application based on potential 627 

changes in the boundaries of the critical areas on the site. The applicant modified the 628 

critical area boundaries based on input from ECY and the Corps. Those modifications 629 

reduced the minimum density for the site from 485 to 482 units (Attachment D of Exhibit 630 

https://www.rtc.wa.gov/packets/board/2016/03/201603-08-B-GMAguide.pdf
https://www.rtc.wa.gov/packets/board/2016/03/201603-08-B-GMAguide.pdf
https://www.cityofbg.org/DocumentCenter/View/2837/TSP-Update---Final-020816
https://www.cityofbg.org/DocumentCenter/View/2837/TSP-Update---Final-020816
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36 and Exhibit 37). There is no substantial evidence that those boundaries are inaccurate. 631 

In addition, these agencies will have additional opportunities to confirm the critical area 632 

boundaries prior to final plat approval through the Section 401 and Nationwide Permit 633 

reviews noted above. If necessary, the applicant can further modify the final plat to 634 

accommodate any changes noted in those reviews. 635 

 636 

18. The site contains eight wetlands and three Type Np streams and associated 637 

buffers. Woodin Creek, a Type F stream, is located east of the site and extends across the 638 

southeast corner of the site, with the buffer extending over much of the east boundary. 639 

Wetlands A, B, C, D, G, H, and K are located in the western half of the site in areas of 640 

mowed agricultural field with two small forested patches. The eastern portions of 641 

wetlands D, G, and K extend into the forested patches. All of the streams and wetlands E, 642 

F, I, and J are located in the eastern half of the site, which is largely covered in mature 643 

forest. (Exhibit 16a). The wetlands in the western portion of the site are generally lower 644 

quality due to their smaller size, isolation, and location in areas of mowed field. (Exhibits 645 

18 and 44). Wetlands in the eastern portion are higher quality due to their location in a 646 

mature forest and connections to other forested riparian areas on and adjacent to the site, 647 

including Woodin Creek. 648 

 649 

19. The applicant is required to avoid all impacts that degrade the functions and 650 

values of the critical areas, minimize impacts where avoidance is not feasible, and 651 

compensate for the unavoidable impacts by replacing each of the affected functions to the 652 

extent feasible, in order to ensure the development results in no net loss of critical area 653 

functions and values. BGMC 18.260.115. However, the Code also requires that the City 654 

“Balance the need for the protection of natural resources with private property rights and 655 

economic development,” BGMC 18.270.010.E, and “[p]rotect these areas and their 656 

functions and values while also allowing for reasonable use of private property,” 657 

18.260.010. Precluding incompatible uses and development does not mean a prohibition 658 

of all uses or development. WAC 365-190-020(6). Therefore, the examiner finds that 659 

what is “feasible” must include consideration of the zoning and intended use of the site 660 

where critical areas are located as well as the financial feasibility of the development 661 

proposed on the site. 662 

 663 

20. The examiner finds that the applicant has designed the proposed development 664 

to avoid critical area impacts to the extent feasible. 665 

 666 

a. As illustrated in the “Existing Conditions Map” included with the 667 

applicant’s Critical Areas Report (p. 21 of Exhibit 16a), there are critical areas throughout 668 

the site, making it impossible to develop the site in compliance with the minimum density 669 

requirements of the MU-R zone without impacting some critical areas. 670 

 671 

b. The applicant is required to extend SW 6th Avenue and SW 35th Street 672 

through the site in order to comply with the City’s Transportation Plan. (See page 7 of 673 

Exhibit 37 and Figure 4-3 of the Transportation Plan). The City also required that the 674 

applicant extend SW 31st Street to the east boundary of site in order to provide 675 

opportunities for future cross-circulation and connection with the future extension of 676 
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Parkway Avenue. These roadways are necessary to achieve the City’s goal of providing 677 

alternative routes and cross-circulation connections in order to reduce dependence on the 678 

State Highways. These required street extensions will result in unavoidable impacts to 679 

Wetlands E, G, F, I, and J and their associated buffers. Such impacts are expressly 680 

allowed by BGMC 18.270.070.B. The required extension of SW 31st Street will also 681 

impact Tributary C and the associated riparian buffer. 682 

 683 

c. The applicant designed the plat to minimize impacts to the extent 684 

feasible. 685 

 686 

i. As discussed in Exhibit 57, the applicant modified the plat 687 

several times, removing 11 lots, relocating six lots, and reducing the size of 38 lots. 688 

(Compare Exhibits 6 and 47). The applicant proposed to concentrate development in the 689 

western portion of site where lower quality wetlands are located in order to preserve 690 

higher quality critical areas, forested wetlands and streams, in the east portion of the site 691 

where the oldest and largest trees occur. The applicant proposed to preserve 25-percent of 692 

the site area as undeveloped protected open space. (pages 7 and 12 of Exhibit 37). 693 

 694 

ii. In addition, the applicant proposed to construct SW 31st and SW 695 

35th Streets as half-width improvements on the boundaries of the site in order to minimize 696 

impacts to the on-site wetlands. The applicant located the SW 31st Street crossing over 697 

Tributary C downstream from an existing culvert in an area that is currently impacted and 698 

in an eroded and degraded condition. The applicant will remove the existing undersized 699 

culvert and install a larger culvert large enough to convey the stream flow without 700 

causing downstream existing erosion and scour issues. (See Exhibits 16b and 44). 701 

 702 

iii. The proposed plat preserves 15.91 acres (25—percent) of the 703 

site as permanently protected open space, primarily within a contiguous area consisting of 704 

proposed Tracts E, H, and K. With the exception of the SW 31st Street stream crossing, 705 

these tracts will preserve and protect all of the streams and buffers on the site, the 706 

remaining wetlands and buffers, and additional upland forested areas in the central and 707 

eastern portions of the site as well as providing a wildlife corridor connection to similar 708 

forested upland and riparian habitat in areas east of the site. 709 

 710 

iv. Development in the southern portion of the site, proposed Phase 711 

4, will eliminate existing forested areas on the site. However, that portion of the 712 

development is entirely within unprotected uplands; with the exception of the required 713 

extension of S 35th Street, this portion of the development will have no impacts on 714 

wetland or riparian areas or buffers. 715 

 716 

v. The applicant argues that “Wetlands E, F, and G are already 717 

completely indirectly impacted from the proposed roadways, meaning that removal of lots 718 

from their buffers does not result in a reduced amount of impacts.” (page 1 of Exhibit 44). 719 

However, they failed to explain this statement. Proposed Lots 104-108, 109-112, and 720 

116-118 are located on the north or east sides of the roads that will impact the wetlands. 721 

Eliminating these lots would reduce direct impacts the buffers associated with these 722 
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wetlands. However, based on the applicant’s unrebutted testimony, it is not financially 723 

feasible to eliminate these lots. 724 

 725 

d. The examiner finds that it is not feasible to further avoid or minimize 726 

critical area impacts without making development of the site financially infeasible. As the 727 

applicant notes, the proposed development proposes a balance of housing types to meet 728 

market demand in the area and the City’s planning goals. It is not financially feasible to 729 

develop additional multi-family units on the western portion of the site in order to reduce 730 

development in the eastern portion, because there is insufficient demand for multi-family 731 

development in the City of Battle Ground. (Exhibits 45 and 49). There is no evidence to 732 

the contrary. 733 

 734 

i. The examiner finds that it is not feasible to simply “[o]mit plans 735 

to develop the northeast corner of the property…” in order to avoid impacts to the high 736 

quality wetlands, wetland buffers and riparian habitat in this portion of the site as 737 

suggested by ECY. (Exhibit 50). 738 

 739 

(A) As noted above, the applicant is required to extend SW 740 

31st Street to the east boundary of site in order to provide opportunities for future cross-741 

circulation and connection with the future extension of Parkway Avenue. Extension of 742 

this street will result in unavoidable impacts to Wetlands I and J, Tributary C and their 743 

associated buffers and habitat in this portion of the site. 744 

 745 

(B) The applicant proposed to develop 15 lots in this area 746 

of the site, east of Tributary C. The proposed lots will not directly impact the stream or 747 

wetlands, but they will cause additional impacts to the wetland buffers. However, 748 

prohibiting lots in this portion of the site would likely preclude the City from requiring 749 

the extension of SW 31st Street. Without these lots, there would be no essential nexus 750 

between the need for this street extension and the impacts of this development. This street 751 

is unnecessary to serve the proposed development unless and until it is extended to the 752 

east and/or north and provides additional opportunities for access and circulation. In the 753 

meantime, all traffic from this site will travel west towards SRE 503. See Benchmark v. 754 

City of Battle Ground, 94 Wash.App. 537, 972 P.2d 944 (1999); 103 Wash.App. 721, 14 755 

P.3d 172 (2000), aff'd on other grounds, 146 Wash.2d 685, 49 P.3d 860 (2002) and 756 

Burton v. Clark County, 91 Wn.App. 505, 958 P.2d 343 (1998). 757 

 758 

e. The applicant will compensate for the unavoidable impacts to critical 759 

areas on the site and ensure that the development results in no net loss of critical area 760 

functions and values, BGMC 18.260.115 C and D, and “Ensur[ing] the goal of no net loss 761 

of wetland acreage and functions,” 18.270.010.A. 762 

 763 

i. The applicant proposed to preserve 15.91-acres of wetlands, 764 

wetland buffer, and riparian areas on the site as well as additional forested upland in the 765 

area south of proposed Lots 50-56 and grassy open space within the utility corridors in the 766 

northeast corner of the site. In addition, the applicant will enhance 0.72-acres of wetlands, 767 

and 0.40-acres of riparian area on the site. (See page 12 of Exhibit 37). The enhancement 768 
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areas are intended to improve the quality and function of Wetlands E, F and G, which are 769 

located in the central portion of the site and are hydraulically connected to the streams on 770 

the site. As these mitigation plantings mature, they will expand the forest fringe areas 771 

around these wetlands and the streams, improving the quality of the buffers. The 772 

proposed enhancements are intended to develop “[a] diverse, multi-strata forested 773 

habitat…” on the site. (Page 36 of Exhibit 16b, page 12 of Exhibit 37, and Exhibit 51). 774 

The applicant is required to regulate and direct treated runoff from the site as necessary to 775 

maintain the hydrology of all retained wetlands on the site as required by the SMMWW. 776 

The applicant will address this requirement through the final engineering review process. 777 

 778 

ii. In addition, the applicant will remove 1.42-acres of invasive 779 

species on the site and provide long-term maintenance to ensure continued control and 780 

prevent the recurrence of these invasive plants. (Exhibit 51 and pages 439 and 440 of 781 

Exhibit 18). ECY notes that “This site is not overgrown with invasive species. The 782 

forested half of the property contains a diverse array of plant species that have been left 783 

undisturbed for decades and currently provide high quality habitat, as well as supporting 784 

and protecting the wetlands.” (Page 2 of Exhibit 50). However, as the applicant notes, 785 

unless these existing invasive plant species are removed and suppressed they will 786 

naturally expand and degrade the quality of habitat over time. (Exhibit 51). 787 

 788 

iii. Finally, the applicant will purchase mitigation credits at the 789 

offsite Remy Consolidated Mitigation Site. The applicant proposed different mitigation 790 

ratios depending on the type of wetland or buffer impacted in order to ensure proper 791 

mitigation and no net loss of wetland functions and values. ECY argued that the proposed 792 

mitigation “may” be inadequate. (page 2 of Exhibit 50). However, ECY’s unsupported 793 

and equivocal concerns are not sufficient to overcome the affirmative testimony of the 794 

applicant’s critical areas consultant that the proposed mitigation is adequate and will 795 

result in no net loss. 796 

 797 

f. ECY argued that the applicant should be required to utilize unlined 798 

stormwater detention facilities in the western portion of the site in order to allow some 799 

stormwater to infiltrate through the bottom of the ponds and maintain wetland hydrology 800 

on the site (Exhibit 39). However, as shown in the applicant’s geotechnical analysis 801 

(Exhibit 11), the soils on the site allow little or no infiltration. The applicant will be 802 

required to utilize other methods to maintain wetland hydrology as required by ECY’s 803 

SMMWW. 804 

 805 

g. The applicant will be required to identify specific locations for 806 

stormwater outfalls, and mitigate for the impacts thereof, through the final engineering 807 

review process. The preliminary engineering plans are conceptual, and analysis of all 808 

technical details is not required. The applicant is only required to demonstrate that it is 809 

feasible to comply with the applicable approval criteria at this preliminary stage of 810 

review. To require complete, detailed plans prior to preliminary approval would require 811 

re-working the entire design any time amendments or modifications of the project are 812 

required. This would be highly inefficient and is not necessary to protect the public 813 

interest. 814 
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 815 

21. Clearing and development on this site will eliminate habitat for wildlife. But 816 

the Code does not prohibit such an effect. To the contrary, it is an inevitable consequence 817 

of concentrating new development in the urban area. None of the animals observed on 818 

this site, including the animals and birds cited in Section 12 of Exhibit 22a, is listed as 819 

endangered or threatened. They are commonly observed in the urban area. Their presence 820 

is less likely after the site is developed, but that is to be expected. There is no substantial 821 

evidence that any endangered or threatened species exist on the site. 822 

 823 

22. Condition 2.xx of the Staff Report requires a 30 foot setback for all lots “along 824 

the ravine,” based on the applicant’s October 2020 Geotechnical Report. Based on the 825 

May 7, 2021 email from the applicant’s geotechnical engineer (Exhibit 38), a setback of 826 

25 feet from all structures to the crest of continuous slopes that exceed 50 percent, as 827 

shown in the “critical slope exhibit” attached to Exhibit 38, is sufficient to ensure the 828 

stability of such slopes. However, BGMC 18.300.070.B(12)(a) requires: 829 

 830 

Activities at the tops of descending slopes (building at the top of a steep 831 

slope): 832 

 833 

a. For slopes greater than or equal to forty percent and less than one 834 

hundred percent, buffers shall extend a distance back from the top of 835 

the slope equal to the vertical height of the slope divided by three, but 836 

not to exceed forty feet. The top of the slope is defined as a distinct 837 

break in slope at the top of a steep slope. 838 

… 839 

 840 

Conditions 2.xx and 14 should be modified to that effect. 841 

 842 

23. Members of the public argued that “The city of Battle Ground must consider 843 

the concerns of [its] constituents when pushing through projects of this magnitude.” 844 

(Exhibit 28). Such testimony misunderstands the law. While neighbors’ concerns are 845 

relevant, those concerns are addressed through compliance with the applicable approval 846 

criteria. The best way to protect all of the public is to enforce the laws consistently. To 847 

give special consideration to a limited class of people violates the due process rights of 848 

all. The applicants are entitled to equal protection of the law. The examiner is obligated to 849 

apply the plain meaning of the law when it is not ambiguous. Citizen input is relevant and 850 

important in determining whether and how the application complies with the applicable 851 

approval criteria. Existing residents often have unique knowledge due to their experience 852 

living in the area. However the Code does not require community approval of the 853 

application. This is not a popularity contest. The examiner must approve the application if 854 

it does or can comply with the law. 855 

 856 

a. Even if the subdivision will have an adverse impact on property values -857 

-- and there is no substantial evidence to that effect in the record --- protection of property 858 

values is not relevant to the applicable approval criteria. 859 

 860 
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D. CONCLUSION 861 
 862 

Based on the above findings and discussion, the examiner concludes that PR 863 

26:2020 (Woodin Creek Station) should be approved, because it does or can comply with 864 

the applicable standards of the BGMC and the RCW, subject to conditions of approval 865 

necessary to ensure the final plat and resulting development will comply with the Code. 866 

 867 

E. DECISION 868 

 869 
Based on the findings, discussion, and conclusions provided or incorporated 870 

herein and the public record in this case, the examiner hereby approves PR 26:2020 871 

(Woodin Creek Station), subject to the following conditions of approval: 872 

 873 

Conditions of Approval 874 
 875 

A. Prior to Engineering Approval and Final Site Plan: 876 

1. Submit final engineering plans, for review and approval by staff, pertaining to 877 

transportation, sewer, water, grading, erosion control, stormwater, driveways, 878 

street lighting, and landscaping prepared and stamped by a registered engineer in 879 

the state of Washington. 880 

2. Submit final site and engineering plans: 881 

a. Showing SW 31st Street, SW 34th Street, and SW 6th Avenue shall be 882 

constructed to “Neighborhood Collector” standards including sidewalk, 883 

planter strip, curb and gutter, and asphalt. 884 

b. Showing SW 32nd Street, SW 33rd Street, SW 33rd Way, SW 34th Way, SW 885 

1st Place, SW 2nd Place, SW 5th Avenue, SW 6th Avenue (between SW 34th 886 

Street and SW 35th Street), SW 7th Place and SW 8th Avenue as “Local ‘A’” 887 

standards including sidewalk, planter strip, curb and gutter, and asphalt. 888 

c. SW 35th Street shall be constructed to “Neighborhood Collector” half-width 889 

standards along the southern property line, that includes a 34-foot right-of-890 

way, 25-feet of roadway, 4-foot landscape strip and 5-foot sidewalk. 891 

d. Showing Tracts “G”, “I”, “Q” and “R” as privately owned, maintained, and 892 

constructed to Local “A” Standards per BGMC 12.116.140 for private roads 893 

longer than 120 feet and serving 3-4 Lots. 894 

e. Showing tracts “D” and “L” as privately owned and maintained and 895 

constructed to Private Street Standards per BGMC 12.116.140 for streets 896 

serving 3-4 lots, 32-foot easement, 30-foot roadway. 897 

f. Showing a new intersection at SR 503 and SW 34th Street (NE 184th Street) 898 

the City’s Transportation System Plan (TSP). However, if Washington State 899 

Department of Transportation does not approve an access break at this 900 

location, then this requirement will be removed. 901 
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g. Containing a combined landscaping and driveway plan. 902 

h. Showing sight distance and vision clearance triangles. 903 

i. Containing a signing and striping plan. 904 

j. Containing a street lighting plan having LED acorn units for all streets. 905 

k. Showing traffic calming devices on all public streets. 906 

l. Showing driveways that meet the requirements of BGMC 12.116.243 and 907 

12.116.246. 908 

m. Showing traffic mitigation at SR 503 & NW Onsdorff Boulevard, Grace 909 

Avenue & East Main Street, SW 20th Avenue & SW Eaton Boulevard, and 910 

east and westbound improvements on Eaton Boulevard at SR 503 or 911 

indicating that mitigation fees will be paid in lieu of the improvements. 912 

n. Showing water lines extending to extreme property lines. 913 

o. Showing each residential lot having its own individual water service. 914 

p. Showing FE-7 (10-inch), FE-6 (15-inch), a portion of FE-5 (18-inch). 915 

q. Showing sewer line extending to extreme property lines. 916 

r. Showing each lot having its own individual sanitary lateral. 917 

s. Showing sampling manholes for commercial uses including applicable 918 

easement. 919 

t. Showing fire hydrants meeting spacing requirements throughout the 920 

subdivision. 921 

u. Showing a stormwater facility that meets the requirements of BGMC 18.250. 922 

v. Showing grading and erosion control in conformance with applicable city 923 

standards and standard construction details. 924 

w. Showing how changes in elevation will meet the accessible route 925 

requirements (spot elevations, ramp details, parking signage, etc.). 926 

x. Identifying the location of “No Parking – Fire Lane” signage/striping at all 927 

access roads. This includes signage at landscape islands/peninsulas, alleys, 928 

shared driveway tracts, turnarounds (cul-de-sacs and hammerheads), and , 929 

half-width streets less than 26 feet wide. Include corresponding sign details 930 

for each. 931 

y. Showing the location of the required 26-foot-wide aerial fire apparatus access 932 

roads required for all of the 3-story apartment buildings. 933 
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z. Revise dimensions and details for hammerhead serving tract G and the cul-934 

de-sac at the east end of SW 31st Street to meet dimensional requirements 935 

listed in this report. 936 

aa. Revise spacing and location of fire hydrants to meet requirements listed in 937 

this report. 938 

bb. Indicating the location of all striped exterior accessible routes of travel 939 

crossing parking lot connecting all multi-family buildings and sidewalks. 940 

cc. Identifying the location of all type-A accessible units on the site plan. 941 

dd. Showing the location of additional accessible parking required for type-A 942 

units, leasing office, and building C. 943 

ee. Showing the live-work unit abutting two streets (corner lot) that meets the 944 

frontage and dimensional requirements of the MU-R zone. 945 

ff. Showing all residential lots meet the minimum 2,000 square-foot 946 

requirement. This applies to lots 66, 69, 70, 73, 74, 77, 78, 81, 82, 278, 279, 947 

282, 283, 286, 287, 290, 291, 294, 297, 300, 301, 304, 305, 308, 309, 312, 948 

and 313. 949 

gg. Modifying the narrow lot development plans to show on-street parking 950 

counts are not proposed along fire lanes. 951 

hh. Showing the parking lot proposed meets applicable design standards listed in 952 

BGMC 17.133.070, table 17.133-3, and meets the curb requirement of 4 953 

inches. 954 

ii. Change the layout for apartment buildings B-D to meet the 10-foot setback 955 

along SR 503. 956 

jj. Showing that the apartment parking lots are behind or to the side of buildings 957 

B-D. 958 

kk. Showing a different paving material (such as scored, brushed, stamped and 959 

colored concrete and brick pavers) where pedestrian routes cross driveways 960 

or vehicular access aisles. 961 

ll. Stating the percentage of recreational area for the apartment site. The site 962 

plan should also include the amenities this area is going to provide; such as 963 

play structures or outdoor sport amenities/features. 964 

mm. Showing all trash and recycling areas are adequately screened and provide a 965 

wall detail meeting the 6-foot height requirement. 966 

nn. Showing the total landscape coverage on the landscape plan. 967 

oo. Showing the approximate location of mechanical equipment and their 968 

screening meeting 17.131.040. 969 
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pp. Showing parking stalls to shall be designed at 20 feet x 9 feet for standard, 970 

and 8 feet x 15 feet for compact, or identify how the vehicle over hang can be 971 

accommodated without compromising landscaping or sidewalks standards. 972 

qq. The applicant should be aware that the City has standards for noise, glare, 973 

vibration, and odor, as referenced in BGMC 17.131.090 to 17.131.120. 974 

rr. Each commercial/apartment site shall submit lighting plan at a scale that is 975 

legible. 976 

ss. Showing a B2 landscape buffer is required at the perimeter of parking lots. 977 

tt. Showing apartment site meets parking standards BGMC 17.133. 978 

uu. Providing bicycle parking that meets the requirements listed in 17.133.110 C-979 

F. 980 

vv. Showing a signage plan and detail meeting the criteria listed in 18.270.050 981 

and 18.280.070. Critical area demarcation along roads should show split 982 

fencing listed in these sections. 983 

ww. Showing the stormwater facility in phase 5 is in compliance with 984 

18.270.070A. If trees are proposed to be taken down, we will need a tree 985 

removal plan that shows you are in compliance with 18.270.070 A1 and A2. 986 

xx. Provide a plan showing the top of slope and the setback of 25 feet from all 987 

structures to the crest of continuous slopes that exceed 50 percent, as shown 988 

in the “critical slope exhibit” attached to Exhibit 38. 989 

3. Provide a Traffic Study Addendum addressing LOS and safety at the intersection 990 

of NE 122nd Avenue and SW 40th Street (NE 179th Street) and using correct 991 

values for HCM Platoon Ratio for intersections along SR 503. 992 

4. Provide a photometric plan shall be done for all access points, intersections, 993 

frontage roads out to centerline, and any existing lights to ensure that proposed 994 

lights meet IES RP-8-00 standards. 995 

5. Submit a hydrology report that addresses all requirements found in BGMC 996 

18.250. 997 

6. Submit a SWPPP that meets Department of Ecology requirements. 998 

7. Submit a construction cost estimate for required public and applicable private 999 

improvements for review and approval by the City Engineering Department. 1000 

8. Following the City Engineer’s acceptance and approval of the construction cost 1001 

estimate, pay the required engineering plan review and construction inspection fee 1002 

that is two (2) percent of the estimated costs of construction. 1003 

9. Submit proof of engineering plan approval by Clark Public Utilities for water 1004 

improvements. 1005 
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10. Demonstrate compliance with the mixed-use design standards of 17.122.060 1006 

during each phase of the project. 1007 

11. Coordinate with the Army Corps of Engineers in acquiring a Nationwide Permit 1008 

#29, and with the State Department of Ecology in acquiring a Section 401 Water 1009 

Quality Certification. 1010 

12. Provide an updated mitigation plan that demonstrates compliance with Chapters 1011 

18.260, 18.270, and 18.280 1012 

13. Provide updated plans with a buffer based on the calculations in BGMC 1013 

18.300.070.B.2a. 1014 

14. Submit evidence of purchased mitigation credits prior to engineering approval or 1015 

site disturbance, whichever happens first. 1016 

15. Landslide protection area boundaries shall be permanently marked on the site 1017 

prior to final inspection by the city using methods and materials acceptable to the 1018 

city. 1019 

16. Clearing or vegetation removal in landslide protection areas, steep slope hazard 1020 

areas or landslide hazard areas or their buffers is prohibited, except for BGMC 1021 

18.300.050.F1-8. 1022 

B. Prior to Construction of the Site: 1023 

1. Receive signed and approved engineering plans from the City of Battle Ground. 1024 

2. Receive an approved ROW permit from the City of Battle Ground. 1025 

3. Submit a surety bond meeting the requirements of BGMC 12.118.110. 1026 

4. Submit a Certificate of Liability Insurance meeting the requirements of BGMC 1027 

12.118.120. 1028 

5. Erect and maintain erosion control measures consistent with the approved Erosion 1029 

Control Plan and City of Battle Ground erosion control standards. 1030 

6. Submit evidence that an individual on-site has successfully completed formal 1031 

training in erosion and sediment control by a recognized organization acceptable 1032 

to the City. 1033 

7. Conduct a pre-construction conference with City engineering and planning staff. 1034 

Contact the Engineering Department at (360) 342-5069 to schedule an 1035 

appointment. 1036 

8. Erect temporary markers in the field the boundary of all landslide protection areas 1037 

required by this section, or the limits of the proposed site disturbance outside of 1038 

the landslide protection areas, using methods and materials acceptable to the city. 1039 

C. Prior to Creation of Impervious Surface: 1040 
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1. Except roofs, the stormwater treatment and control facilities shall be installed in 1041 

accordance with the approved final engineered plans and in accordance with the 1042 

City of Battle Ground stormwater regulations. 1043 

D. Prior to Engineering Acceptance: 1044 

1. Construct all public improvements, if applicable, and go on a walkthrough with 1045 

City of Battle Ground Engineering Staff and correct any deficiencies as 1046 

determined by City staff. 1047 

2. Submit a letter, provided by the applicant showing that fire flow requirements per 1048 

BGMC 15.105.180 and 15.105.190 can be met. 1049 

3. Submit to the City of Battle Ground a two-year/20-percent maintenance bond for 1050 

all completed and accepted public improvements. 1051 

4. Submit to the City of Battle Ground a recorded Stormwater Facility Maintenance 1052 

Covenant meeting requirements of BGMC 18.250.310(B)(2) for review and/or 1053 

approval. 1054 

5. Submit complete sets of as-built drawings for all required public improvements 1055 

for streets and roads, stormwater drainage and control, sanitary sewer and water 1056 

services, as applicable prior to the issuance of the occupancy permit for review 1057 

and approval by the Engineering Department. Upon acceptance by the 1058 

Engineering Department, submit prior to the issuance of the occupancy permit, 1059 

one (1) Mylar set, one (1) 11x17 paper sets of As-Built record drawings and one 1060 

(1) compact disc version of the as-built drawings in AutoCAD, PDF, and TIF 1061 

formats. 1062 

6. Submit recorded sewer easement, if applicable, after being reviewed by City 1063 

Engineering Staff. 1064 

7. If LID improvements are incorporated into the project, provide appropriate 1065 

stormwater covenants. 1066 

8. Provide certification that private streets were built per BGMC 12.116.140. 1067 

9. Submit a private maintenance agreement for private streets. 1068 

10. Submit a signed Bill of Sale for sewer and stormwater. 1069 

 1070 

E. Prior to Final Plat Approval: 1071 

1. Construct all required public improvements and gain engineering acceptance or 1072 

provide appropriate bonding. 1073 

2. Construct the mitigation measures for the failing intersection of SR 503 & NW 1074 

Onsdorff Boulevard or pay the mitigation fees of $50,338.53 1075 
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3. Construct the mitigation measures for the failing intersection of Grace Avenue & 1076 

East Main Street or pay the mitigation fees of $18,939.47. 1077 

4. Construct the mitigation measures, 100-foot eastbound right turn lane and a 1078 

second westbound left turn lane, for the failing intersection of SR 503 & SW 1079 

Eaton Boulevard or pay the mitigation fee of $203,932.89 1080 

5. Construct the mitigation measures for the failing intersection of SW 20th Avenue 1081 

& SW Eaton Boulevard or pay the mitigation fee of $103,113.00. 1082 

6. Record a conservation covenant for the critical areas on the eastern side of the 1083 

property. 1084 

7. Submit a final plat: 1085 

a. That shows easements for public utilities not located in the right-of-way. 1086 

b. Showing critical areas in a separate tract and label the tract as a wetland and 1087 

habitat tract. Add a note on the final plat that refers to the recorded 1088 

conservation covenant. 1089 

c. With the following note: “Fences higher than 42-inches will not be allowed 1090 

in the front yards.” 1091 

d. With the following note: “All utilities are to be located outside of the 1092 

sidewalk section and to be underground where possible.” 1093 

e. With the following note: “The City of Battle Ground has no responsibility to 1094 

improve or maintain the private streets, including streetlights and signs, 1095 

contained within, or private streets providing access to, the property designed 1096 

in this development.” 1097 

f. With a note describing the maintenance responsibilities of each lot owner for 1098 

the private streets. 1099 

g. With a note specifying the party/s responsible for long-term maintenance of 1100 

stormwater facilities. 1101 

h. That shows where any control monuments have been placed. 1102 

i. That shows the dedication of any public roads or alleys. 1103 

j. Demonstrating a minimum of 16 feet of frontage for all residential lots and 1104 

50 feet for commercial lots. 1105 

k. With the following note: “All new structures shall conform to the setback and 1106 

building heights of the underlying zoning district.” 1107 

l. With the following note: “All households shall conform to the neighborhood 1108 

design standards as listed in BGMC 17.106.040.” 1109 
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m. With the following note: “Building permits and impact fees will be calculated 1110 

and shall be paid at the time of permit issuance.” 1111 

n. Add a note specifying maintenance responsibilities for the onsite critical area 1112 

and open space tracts. 1113 

o. With the following note: “Houses served by alleys shall have the façade of 1114 

the house facing the public street as the front of the house including, and 1115 

shall meet the design standards of 17.106.040B and 17.106.040C.” 1116 

p. With a note stating that the lot set aside for the live/work will is for 1117 

commercial use. 1118 

q. That shows the steep slope hazard buffer (landslide protection area). 1119 

r. Add a note that states the steep slope hazard buffer is designated as a landslide 1120 
protection area. 1121 

F. Prior to Building Construction: 1122 

1. Acquire the required permits as outlined in Title 15 above. 1123 

2. Provide documentation that the required fire hydrants have been installed, tested, 1124 

and approved in accordance with City of Battle Ground engineering standards. 1125 

3. All new structures shall conform to setbacks, design, parking, and building height 1126 

requirements of the underlying zoning district. 1127 

4. For the apartment project, provide elevation drawings: 1128 

a. Showing compliance with 17.106.070, multifamily development standards, 1129 

height requirements, architectural design elements, pedestrian scale elements, 1130 

and building modulation. 1131 

b. Showing the apartment office’s main entrance is off of SW 31st St and meets 1132 

the required design standards. 1133 

c. Showing compatible building designs with all buildings in the complex. 1134 

d. Showing buildings B-D’s west elevation plans have additional architectural 1135 

variety. 1136 

G. Prior to Certificate of Occupancy: 1137 

Complete all building and fire permit requirements of the City of Battle Ground 1138 

Building Division. 1139 

H. Other: 1140 

1. If any cultural resources are discovered in the course of undertaking the 1141 

development activity, Washington State Department of Archaeology & 1142 




