BATTLE GROUND CITY COUNCIL AGENDA
SPECIAL MEETING
MONDAY, FEBRUARY 11, 2019

Battle Ground City Hall
109 SW First Street, Second Floor
Battle Ground, Washington 98604

Study Session

Study Session – 6:00 P.M.
#1.
Council Ad Hoc Committees
Presented by Mayor Dalesandro.
Summary: Council will discuss and consider approving ad hoc committees and the members.
Adjournment
Call to order – 7:00 P.M.

City Council Meeting Agenda

Pledge of Allegiance
Roll Call
Summary Reports and Presentations
•
Councilmember Reports
•
Mayor’s Report
o Proclamation: Cowlitz Indian Tribe
•
Presentations
Citizen’s Communications

Please complete a speaker request card and note there is a three (3) minute time limit per speaker.

Consent Agenda

All items listed below are considered routine and will be enacted by one motion. There will be no separate discussion of these items unless a Councilmember
requests specific item(s) be removed from the Consent Agenda for discussion prior to the time Council votes on the motion to adopt the Consent Agenda.

#2.

A.
B.
C.
D.
E.
F.

City Council meeting minutes from January 22, 2019.
Payroll vouchers dated 01/25/2019, #28608 in the amount of $1,865.29 and direct deposits in the amount of $173,664.54.
Claim vouchers dated 01/18/2019, #84320 through #84353, in the amount of $329,086.29.
Claim vouchers dated 01/28/2019, #84354 through #84373 and bank draft, in the amount of $137,931.15.
Claim vouchers dated 02/01/2019, #84374 through #84397 and bank draft, in the amount of $867,415.14.
Clark and Sons Excavating contract for the Cedar’s East Pump Station Rehabilitation Project in the amount of $464,428.96.

Public Hearing
#3.
Resolution No. 19-02, 2019-2024 Transportation Improvement Program (TIP) Amendment: Public Hearing/Motion
Presented by Public Works Director Scott Sawyer, (360) 342-5075.
Summary: Council will accept testimony and consider an amendment to the TIP for traffic calming measures.
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#4.

Ordinance No. 2019-06, Parks and Community Engagement Board: Public Hearing/Motion
Presented by Interim City Manager Erin Erdman, (360) 342-5044.
Summary: Council will accept testimony and consider amending the roles and responsibilities of the Parks Advisory Board.

#5.

Ordinance No. 2019-02, Small Cell Wireless Facilities: Public Hearing/Motion
Presented by City Engineer Mark Herceg (360) 342-5072, Planning Supervisor Sam Crummett (360) 342-5042, and City Attorney
Christine Hayes, (360) 342-5015.
Summary: Council will accept testimony and consider authorizing small cell and wireless facilities.

Business
#6.
Ordinance No. 2019-03, Wireless Communication Facilities: Motion
Presented by City Engineer Mark Herceg (360) 342-5072, Planning Supervisor Sam Crummett (360) 342-5042, and City Attorney
Christine Hayes, (360) 342-5015.
Summary: Council will consider authorizing wireless facilities.
#7.

Ordinance No. 2019-04, Franchise Agreements: Motion
Presented by City Engineer Mark Herceg (360) 342-5072, Planning Supervisor Sam Crummett (360) 342-5042, and City Attorney
Christine Hayes, (360) 342-5015.
Summary: Council will consider authorizing franchise agreements.

#8.

Ordinance No. 2019-05, Budget Amendment: Motion
Presented by Finance and Information Services Director Maggie Smith, (360) 342-5025.
Summary: Council will consider approving a budget amendment for 2019.

#9.

Resolution No. 19-03, Volunteer Points Program: Motion
Presented by Interim City Manager Erin Erdman, (360) 342-5044.
Summary: Council will consider approving a points program for facility rentals.

#10.

2018 Q4 Financial Overview: Presentation
Presented by Finance and Information Services Director Maggie Smith, (360) 342-5025.
Summary: Council will be presented an overview of the city’s financial position at the end of 4th quarter 2018.

Administrative Reports
Council Communications
Next Meeting Date:

Tuesday, February 19, 2019 – General meeting begins at 7:00 p.m.
City of Battle Ground - Council Chambers, 109 SW 1st Street, Battle Ground, Washington 98604

Public Notices:
•
Persons requiring special arrangements in order to participate in meetings should call the City Clerk’s office at (360) 342 – 5008 at least three (3)
business days prior to the scheduled meeting.
•
The public is invited to view the full City Council packet on our website at www.cityofbg.org.
•
This institution is an equal opportunity provider and employer.
•
Any subject placed on the agenda, regardless of how the matter is stated on the agenda, may be acted on by the council.
•
Información será traducida al español a petición de cityclerk.info@cityofbg.org.

•
•
•
•

Информация имеется на русском языке по запросу на cityclerk.info@cityofbg.org.
如需相关信息的中文版本，请来函索取：cityclerk.info@cityofbg.org
Za informacije na bosanskom jeziku obratite se na adresu cityclerk.info@cityofbg.org
Ang impormasyon ay makukuha sa Tagalog sa pamamagitan ng kahilingan sa cityclerk.info@cityofbg.org
Gửi yêu cầu nhận thông tin sẵn có bằng tiếng Việt đến cityclerk.info@cityofbg.org
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CITY OF BATTLE GROUND
STAFF REPORT
To:

City Council

From:

Erin Erdman, Interim City Manager

Date:

February 11, 2019

Proceeding Type:

STUDY SESSION

Subject:

Council Ad Hoc Committees

Summary
Council will discuss and consider authorizing various Ad Hoc Committees.
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~PROCLAMATION~
WHEREAS, the Mayor of Battle Ground, Washington is pleased to recognize the Cowlitz Indian
Tribe; and
WHEREAS, the Cowlitz Indian Tribe is a sovereign American Indian government, composed of
multiple bands and family groups, living on their aboriginal landscape for thousands of years in what has
become southwest Washington State; and
WHEREAS, The Cowlitz Indian Tribe has a culture rich in tradition and heritage that has been
handed down, one generation to the next; they have maintained their sense of community until the
present day, despite tremendous challenge and trials, and
WHEREAS, the Cowlitz Indian Tribe enjoys government-to-government relations with the United
States of America, the State of Washington, and the city of Battle Ground; and
WHEREAS, the Cowlitz Indian Tribe was officially acknowledged by the United States Federal
Government on February 14, 2000; and
WHEREAS, citizens of the Cowlitz Indian Tribe have faithfully served in the military branches of
the armed forces, and defended the United States in World War I, World War II, Korean War, Vietnam
War, and the Gulf War, and the Tribe honors the many veterans who served; and
WHEREAS, citizens of the Cowlitz Indian Tribe continue to serve the region and local
communities as police officers, teachers, ministers and nurses, and many other occupations that speak
to integrity and ethics in service to others and fidelity to this place.
NOW, THEREFORE BE IT PROCLAIMED, that the Mayor of the city of Battle Ground, Washington
State, in the United States of America, recognizes the sovereign government of the Cowlitz Indian Tribe
and commends it on its many valuable contributions to this country, state and city; and
PROCLAIMED, that a copy of this proclamation be prepared for the Tribe as an expression of
highest esteem from the city of Battle Ground, Washington.
IN WITNESS WHEREOF, I Mayor Mike
Dalesandro, hereunto set my hand and seal of
the city of Battle Ground, Washington on this
11th day of February, 2019.
______________________________________
Mayor Mike Dalesandro

BATTLE GROUND CITY COUNCIL MEETING MINUTES
JANUARY 22, 2019
The regular meeting of the Battle Ground City Council was called to order at 7:00 p.m. by Mayor
Dalesandro in the Council Chambers of City Hall, 109 SW 1st Street, Battle Ground, Washington.
City Clerk Kay Kammer called the roll. The following were:
COUNCIL:

Mayor Dalesandro, Deputy Mayor Bowman, Council members
Johnson, DesRochers, Phelps, and Munson.

ABSENT:

Council member Cortes.

PRESENT:

Interim City Manager/Community Development Director Erin
Erdman, Finance and Information Services Director Maggie Smith,
Public Works Director Scott Sawyer, City Engineer Mark Herceg,
Police Chief Bob Richardson, Fire Chief Fire District No. 3 Scott
Sorenson, City Attorney Christine Hayes, Communications
Manager/PIO Bonnie Gilberti, Human Resources Manager Lorna
Ingenthron, Fire Marshal/Building Official Chris Drone, and City
Clerk Kay Kammer.

MOTION: Council member Johnson move to excuse Council member Cortes from the meeting
tonight.
SECOND: Deputy Mayor Bowman.
VOTE: Motion carried.
SUMMARY REPORTS AND PRESENTATIONS
Councilmember Reports
Council member Phelps
 Battle Ground Prevention Alliance meeting
Council member DesRochers
 Urban County Policy Board (UCPB) meeting
Mayor’s Report
 Proclamation: Slavery and Human Trafficking Prevention
 Harvest Days Task Force update
Presentations
 State Auditor’s Office (SAO) Information Technology Audit

7:03 P.M.
7:09 P.M.
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CITIZEN’S COMMUNICATIONS
7:18 P.M.
John Polos
 Information presented regarding the I-5 and I-205 bridges and future
transportation needs
CONSENT AGENDA
A.
B.
C.
D.
E.
F.

7:24 P.M.

Study Session meeting minutes from January 7, 2019.
City Council meeting minutes from January 7, 2019.
Payroll vouchers dated 01/10/2019, #28607 in the amount of $1,649.44 and direct
deposits in the amount of $177,430.35.
Claim vouchers dated 12/31/2018, #84225 through #84232, in the amount of
$43,075.15.
Claim vouchers dated 01/04/2019, #84233through #84265, in the amount of
$472,068.70.
Claim vouchers dated 01/11/2019, #84266 through #84319 and bank draft, in the
amount of $413,537.48.

MOTION: Council member Munson moved to approve consent agenda as presented.
SECOND: Deputy Mayor Bowman.
VOTE: Motion carried.
BUSINESS
Ordinance No. 2019-01, MCI Metro Franchise Agreement: Public Comment/Motion 7:25 P.M.
Presented by City Attorney Christine Hayes.
Summary: Council accepted public comments regarding a franchise agreement with MCI Metro
and considered approval of said agreement.
Mayor Dalesandro opened public comment at 7:26 P.M.
No comments received.
Mayor Dalesandro closed the public comment at 7:26 P.M.
MOTION: Council member Phelps moved to adopt Ordinance No. 2019-01 as presented.
SECOND: Deputy Mayor Bowman.
AYES: Munson, Phelps, Bowman, Dalesandro, DesRochers, Johnson.
NAYS: None.
ABSENT: Cortes
VOTE: Motion carried.
EXECUTIVE SESSION
7:31 P.M.
Mayor Dalesandro announced the need for council to enter an executive session at 7:35 P.M. for
approximately 1 (one) hour to discuss the performance of an employee with possible action to
follow.
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MOTION: Council member Phelps moved to enter an executive session as presented.
SECOND: Deputy Mayor Bowman .
VOTE: Motion carried.
Mayor Dalesandro reconvened the regular meeting at 8:35 P.M.
Interim City Manager Contract: Motion
Presented by City Attorney Christine Hayes.
Summary: Council will consider approval of an extension of the contract.

8:35 P.M.

MOTION: Deputy Mayor Bowman moved to extend the City Manager contract as presented.
SECOND: Council member Johnson.
AYES: Munson, Phelps, Bowman, Dalesandro, DesRochers, Johnson.
NAYS: None.
ABSENT: Cortes
VOTE: Motion carried.
Park Advisory Board: Discussion
8:37 P.M.
Presented by Interim City Manager/Community Development Director Erin Erdman.
Summary: Council discussed the roles and responsibilities of the board and provided staff
direction.
Consensus: move forward with proposed updates to the roles and responsibilities of the
board to enhance community outreach and events as noted through the community
visioning process as presented.
Adopt a Street/Park Program: Presentation
Presented by Public Works Director Scott Sawyer.
Summary: Council was provided information on the programs.

8:45 P.M.

Consensus: move forward with rental points and promotion of the programs.
ADDITIONAL BUSINESS
 No additional business was brought forward.

9:00 P.M.

ADMINISTRATIVE REPORTS
Public Works
 Transportation Benefit District (TBD) pavement preservation bid
 Cedar’s pump station bid
 Safety grant for traffic control and calming measures

9:00 P.M.
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Executive
 City signage
Consensus: move forward with the structural engineering
 Budget workshop date
Consensus: move forward with March 9
COUNCIL COMMUNICATIONS
9:28 P.M.
Council member Johnson
 Walked through the city and spoke with 80% of the local businesses. Most are happy
with city services, some voiced concerns regarding utility rates
Council member DesRochers
 UCPB bus tour will start in Battle Ground
ADJOURNMENT
The meeting adjourned at 9:31 P.M.
____________________________________
Mike Dalesandro
Mayor

___________________________________
Kay Kammer
City Clerk

Date of approval by the City Council: _____________________________

Meetings of the Battle Ground City Council are recorded digitally. These recordings are kept on
file in the office of the City Clerk for a period of six (6) years.
•
•
•
•
•
•
•

This institution is an equal opportunity provider and employer.
Información será traducida al español a petición de cityclerk.info@cityofbg.org.
Информация имеется на русском языке по запросу на cityclerk.info@cityofbg.org.
如需相关信息的中文版本，请来函索取：cityclerk.info@cityofbg.org
Za informacije na bosanskom jeziku obratite se na adresu cityclerk.info@cityofbg.org
Ang impormasyon ay makukuha sa Tagalog sa pamamagitan ng kahilingan sa cityclerk.info@cityofbg.org
Gửi yêu cầu nhận thông tin sẵn có bằng tiếng Việt đến cityclerk.info@cityofbg.org

CITY OF BATTLE GROUND
STAFF REPORT
To:

City Council

From:

Christine Hayes, City Attorney

Date:

February 11, 2019

Proceeding Type:

HEARING/MOTION

Subject:

Wireless, Small Cell, Franchise Code Update (LEG:05-18)

•
•

First Presentation:
Second Presentation:

Legislative History:
September 5, 2018 (Planning Commission-Council Work Session)
February 11, 2019 (Hearing/Motion)

Staff Report Summary
The City Council and Planning Commission held a work session on September 3, 2018, to review
federal mandates to accommodate wireless communication facilities, particularly with the
increased demand for small cell infrastructure.
More recently, the Federal Communications Commission (FCC) recently issued a declaratory ruling
with the intent to streamline the deployment of Fourth Generation (4G) and Fifth Generation (5G)
mobile communication system infrastructure. This ruling took effect on January 14, 2019. In
response to this ruling, three ordinances have been drafted for review, all of which are intended
to update our existing wireless and franchise agreement regulations.
Staff presented these materials to the Planning Commission on September 26, 2018 and again on
January 9, 2019 at which time a public hearing was also held.
Background
In recent years, the increased use of wireless devices has triggered the need for wireless
technology to increase coverage. To meet this demand, the technology has introduced
“small cell” facilities, which are typically between 25-45 feet in height, attaches to existing
utility poles within the right-of-way, and requires an aerial or underground line to access
power and fiber in order to transmit cellular phone and data signals. As a result, there has
been a dramatic increase in applications from providers seeking to place small cell facilities in
rights-of-way.
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Small cell regulations are drafted, and since this technology dovetails into the City’s existing
wireless regulations and franchise agreement regulations, these regulations are updated as
well. The following chapters are included in Exhibit A are as follows:
•
•
•

Ordinance 2019- 02 Small Cell Wireless, Chapter 12.130
Ordinance 2019-03 Wireless Facilities, Chapter 17.136
Ordinance 2019-04 Franchises Agreements, Chapter 1.25

Staff will provide a presentation covering the key concepts of the regulations focusing on
small cell infrastructure, wireless regulation, and franchise agreements. This presentation
included as Exhibit B.
Fiscal and Policy Implications
New applications for wireless infrastructure permitting and franchise agreements will be charged
the appropriate review fees for to cover staff review time. Bonding and/or surety are required for
any franchise in the right-of-way or on City property.
Options
•

Adopt

Option

o Ordinance 2019- 02 Small Cell Wireless,
Chapter 12.130.
o Ordinance 2019-03 Wireless Facilities,
Chapter 17.136
o Ordinance 2019-04 Franchises Agreements,
Chapter 1.25
•

Deny

o Ordinance 2019- 02 Small Cell Wireless,
Chapter 12.130.
o Ordinance 2019-03 Wireless Facilities,
Chapter 17.136
o Ordinance 2019-04 Franchises Agreements,
Chapter 1.25
•

Results
Wireless and Franchise code will comply
with new federal regulations.

The City will not comply with federal
regulations, and lack a process for
handling new wireless applications.

The City will not comply with federal
regulations, and lack a process for
handling new wireless applications.

No Action.
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Planning Commission Recommendation
The Planning Commission unanimously recommends adopting the regulations as drafted,
Ordinance 2019-02 Small Cell Wireless, Chapter 12.130; Ordinance 2019-03 Wireless Facilities,
Chapter 17.136; and Ordinance 2019-04 Franchises Agreements, Chapter 1.25. The Planning
Commission directed staff to amend the wireless ordinance to provide clearer language as it
relates to locating wireless facilities in the zoning hierarchy and to adopt a savings clause as it
pertains to the zoning hierarchy in the event of future zoning changes. These changes are
incorporated into the draft wireless ordinance.
Attachments
A.

Ordinance 2019-02 Small Cell Wireless, Chapter 12.130

B.

Ordinance 2019-03 Wireless Facilities, Chapter 17.136

C.

Ordinance 2019-04 Franchises Agreements, Chapter 1.25

Legal Review
The following attached ordinances have been reviewed by the City Attorney, Christine Hayes.
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ORDINANCE NO. 2019-02
AN ORDINANCE OF THE CITY OF BATTLE GROUND, WASHINGTON; ENACTING A NEW
CHAPTER 12.130 SMALL WIRELESS FACILITIES AND
FIXING A TIME WHEN THE SAME SHALL BE EFFECTIVE.
WHEREAS, the use of data by smart phones and other wireless devices has grown
exponentially; and
WHEREAS, utility poles within the public right-of-way have been identified by the FCC as
a primary resource for the deployment of small wireless facilities which are intended to increase
the density and accessibility of radio frequency signals employed by such devices; and
WHEREAS, the City Council deems it to be in the public interest to revise its franchising
requirements to specifically deal with wireless communications facilities to be located in the
right-of-way in conjunction with the revision by interim zoning ordinance of its zoning code and
to coordinate those revisions with its cable television franchise requirements in a comprehensive
franchise chapter;
NOW THEREFORE BE IT ordained by the City Council of the City of Battle Ground,
Washington as follows:
SECTION 1. Title 12, Chapter 12.130 SMALL WIRELESS FACILITIES
Sections:
12.130.010
12.130.020
12.130.030
12.130.040
12.130.050
12.130.060
12.130.070
12.130.080
12.130.090
12.130.110
12.130.120
12.130.130
12.130.140
12.130.150

Purpose.
Definitions.
General process.
Small wireless facility permit application.
Review process.
Facilities designated in the small wireless facility permit
application.
Timelines.
Modifications to small wireless facilities.
Minor deviations.
Design and concealment standards for small wireless facility
deployments.
Maintenance.
Permit fees.
Penalties.
Other remedies.

12.130.010 Purpose.
The City and applicant for a small wireless facility permit and other permits associated with the
deployment of small wireless facilities face challenges in coordinating applicable legislative and
administrative processes under the Federal Communications Commission (FCC) regulations. FCC
regulation provides safe harbor time periods as well as completeness requirements, which apply
to all approvals relating to a small wireless facility deployment. Time limitations governing the
process are triggered by the applicant’s submittal of applications for the deployment.
Accordingly, all parts of an application for a master permit to deploy small wireless facilities must
be considered in order to determine completeness. Furthermore, the purposes of this chapter
are to:
A.
Permit and manage reasonable access to the right-of-way of the City for small wireless
facilities on a nondiscriminatory basis;
B.
Establish clear and nondiscriminatory local guidelines, standards, and time frames which
use federal guidelines for the exercise of local authority with respect to the regulation of rightof-way use;
C.
Encourage the provision of advanced and competitive telecommunications services on
the widest possible basis to the businesses, institutions, and residents of the City;
D.
Conserve the limited physical capacity of the public rights-of-way held in public trust by
the City;
E.
Ensure that the City’s current and ongoing costs of granting and regulating private
accesses to and use of the public rights-of-way are fully paid by the persons seeking such access
and causing such costs;
F.
Ensure that all service providers maintaining facilities or providing services within the City
comply with the ordinances, rules, and regulations of the City;
G.
Ensure that the City can continue to fairly and responsibly protect the public health,
safety, and welfare; and
H.
Enable the City to discharge its public trust consistent with rapidly evolving federal and
state regulatory policies, industry competition, and technological development.
12.130.020 Definitions.
For the purpose of this chapter, the following terms, phrases, words, and abbreviations shall have
the meanings given herein, unless otherwise expressly stated. Words not defined herein shall be
given the meaning set forth in Title 47 of the United States Code, as amended. Words not
otherwise defined shall have their common and ordinary meaning:

Ordinance No. 2019-02
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A.
“Applicant” means any person or corporation submitting an application for a small
wireless facility permit.
B.
“Base Station” means a structure or equipment at a fixed location that enables FCClicensed or authorized communications between user equipment and a communications
network. The term does not encompass a tower as defined herein or any equipment associated
with a tower. Base Station includes, without limitation:
1.
Equipment associated with wireless communications services such as private,
broadcast, and public safety services as well as unlicensed wireless services and fixed
wireless services such as microwave backhaul.
2.
Radio transceivers, antennas, coaxial or fiber-optic cable, regular and backup
power supplies, and comparable equipment, regardless of technological configuration
(including Distributed Antenna Systems (“DAS”) and small wireless networks).
3.
Any structure other than a tower that, at the time the relevant application is filed
with the City under this section, supports or houses equipment described in subsections
(1) and (2) above that has been reviewed and approved under the applicable zoning or
siting process or under another State or local regulatory review process, even if the
structure was not built for the sole or primary purpose of providing that support.
C.
“City” means the City of Battle Ground, a municipal corporation of the state of
Washington in its present incorporated form or in any later recognized, consolidated, enlarged
or reincorporated form.
D.
“City Council” means the present governing body of the City of Battle Ground or any
future board constituting the legislative body of the city of Battle Ground.
E.
“City property” means any real property owned by City, whether in fee or other
ownership estate of interest.
F.
“Co-location” means the location of WCF antenna(s) serving more than one wireless
communication service provider on a single support structure or attachment support structure.
G.

“Director” means the Public Works Director, his or her designee, or other department head as the
City Manager may designate.

H.
“Eligible support structure” means any tower or base station as defined in this section,
provided that it is existing at the time the relevant application is filed with the City.
I.
“Existing” means a constructed tower or base station is existing if it has been reviewed
and approved under the applicable zoning or siting process, or under another state or local
regulatory review process, provided that a tower that has not been reviewed and reviewed
Ordinance No. 2019-02
Page 3 of 21

because it was not in a zoned area when it was built, but was lawfully constructed, is existing for
the purposes of this definition.
J.
“Design Zone” means the downtown commercial zone and any undergrounded area of
the City.
K.
“FCC” or “Federal Communications Commission” means the federal administrative
agency, or lawful successor, authorized to regulate and oversee telecommunications carriers,
services and providers on a national level.
L.
“Franchise” or “franchise agreement” is a contract by which a grantee is allowed to use
City right-of-way for the purpose of carrying on the business in which it is generally engaged,
including furnishing service to members of the public.
M.
“Grantee” means the person, firm or corporation to whom or which a franchise, as
defined in this section, is granted by the council under this chapter and the lawful successor,
transferee or assignee of such person, firm or corporation.
N.

“Grantor” means the city of Battle Ground acting through its city council.

O.
“Light pole” means a pole owned by the City and used primarily for lighting streets,
parking areas, parks or pedestrian paths.
P.
“Overhead facilities” means utility facilities and telecommunications facilities located
above the surface of the ground, including the underground supports and foundations for such
facilities.
Q.
“Person” includes corporations, companies, associations, joint stock companies, firms,
partnerships, limited liability companies, other entities, and individuals.
R.
“Public right-of-way” or “right-of-way” means land acquired or dedicated for public roads
and streets but does not include:
1.
State highways;
2.
Land dedicated for road, streets, and highways not opened and not improved for
motor vehicle use by the public;
3.
Structures, including poles and conduits, located within the right-of-way;
4.
Federally granted trust lands or forest board trust lands;
5.
Lands owned or managed by the state parks and recreation commission; or
6.
Federally granted railroad rights-of-way acquired under 43 U.S.C. Sec 912 and
related provisions of federal law that are not open for motor vehicle use.
S.

“Service provider” is defined in accordance with RCW 35.99.010(6). Service provider shall
Ordinance No. 2019-02

Page 4 of 21

include those infrastructure companies that provide telecommunications services or equipment
to enable the deployment of personal wireless services.
T.
“Small Wireless” and “small wireless facility” shall have the same meaning as a “small
wireless facility” as set forth in 47 CFR 1.6002.
U.

“State” means the state of Washington.

V.
“Structure” means a pole, tower, base station, or other building, whether or not it has an
existing antenna facility, that is used or to be used for the provision of personal wireless service
(whether on its own or comingled with other types of services).
W.
“Substantial change” means a modification substantially changes the physical
dimensions of an eligible support structure if it meets any of the following criteria:
1.
For any eligible support structure, it involves installation of more than the
standard number of new equipment cabinets for the technology involved, but not
to exceed four cabinets; or, for towers in the public rights-of-way and Base
Stations, it involves installation of any new equipment cabinets on the ground if
there are no pre-existing ground cabinets that are more than 10% larger in height
or overall volume than any other ground cabinets associated with the structure.
2.

It entails any excavation or deployment outside the current site;

3.
It would defeat the concealment elements of the eligible support
structure; or
4.
It does not comply with conditions associated with the siting approval of
the construction or modification of the eligible support structure or base station
equipment, provided, however, that this limitation does not apply to any
modification that is non-compliant only in a manner that would not exceed the
thresholds identified above.
X.
“Telecommunications facilities” means the plant, equipment and property including, but
not limited to, cables, wires, conduits, ducts, pedestals, electronics, and other appurtenances
used or to be used to transmit, receive, distribute, provide or offer wireline telecommunications
service.
Y.
“Telecommunications service” means the transmission of information by wire, radio,
optical cable, electromagnetic, or other similar means for hire, sale, or resale to the general
public. For the purpose of this subsection, “information” means knowledge or intelligence
represented by any form of writing, signs, signals, pictures, sounds, or any other symbols. For
the purpose of this chapter, telecommunications service excludes the over-the-air transmission
of broadcast television or broadcast radio signals.
Ordinance No. 2019-02
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Z.
“Tower” means any structure built for the sole or primary purpose of supporting any FCClicensed or authorized antennas and their associated facilities, including structures that are
constructed for wireless communications services including, but not limited to, private,
broadcast, and public safety services, as well as unlicensed wireless services and fixes wireless
services such as microwave backhaul and the associated site.
AA.
“Underground facilities” means utility and telecommunications facilities located under
the surface of the ground, excluding the underground foundations or supports for overhead
facilities.
BB.
“Utility facilities” means the plant, equipment, and property including, but not limited to,
the poles, pipes, mains, conduits, ducts, cables, wires, plant and equipment located under, on or
above the surface of the ground within rights-of-way and used or to be used for the purpose of
providing utility services or telecommunications services including telecommunications facilities.
CC.
“Traffic signal poles” means a pole that supports equipment used for controlling traffic,
including but not limited to traffic lights, rapid flashing beacons, speed radar, and school zone
flashers.
DD.
“Washington Utilities and Transportation Commission” or “WUTC” means the state
administrative agency, or lawful successor, authorized to regulate and oversee
telecommunications carriers, services and providers in the state of Washington to the extent
prescribed by law.
EE.
“Wireline” means communications using conducted electromagnetic or optical emissions
by, over, or within a physically tangible means of transmission, including without limitation wire
or cable, and the apparatus used for such transmission.
12.130.030 General process.
A.
Application Process. The Public Works Director is authorized to establish application
forms to gather the information required by these ordinances from applicants and to determine
the completeness of the application process as provided herein.
1.
Franchise. The process typically begins with and depends upon approval of a
franchise, which follows the requirements of BGMC 12.125, for the use of the public right-of-way
to deploy small wireless facilities if any portion of the applicant’s facilities are to be located in the
right-of-way. The application for a franchise is designated as Part A of the application. An
applicant with a valid franchise for the deployment of small wireless facilities in the City may
proceed to apply for a small wireless facility permit and related approvals (Parts B and C). An
applicant at its option may utilize phased development. Because franchises are required by
federal law to be competitively neutral, the City has established a franchise format for use by all
right-of-way users. The format contains the basic requirements for the use of right-of-way.
Consideration of the franchise application is a legislative act of the City Council. Consideration by
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the City Council shall run parallel with other necessary administrative approvals and approval or
possession of a franchise is a requirement for any small wireless facility deployment seeking to
use the public right-of-way.
2.
Small Wireless Facility Permits. Part B of the application process requires
specification of all small wireless facility components and their sites. Each component shall be
described in detail as provided in these ordinances. Any request for deviation, whether minor or
significant, from adopted City standards, shall be set forth in the application.
3.
Associated Permit(s). Part C of the application shall attach all applicable
associated permits such as applications or check lists required under the Critical Areas,
Shorelines, or SEPA ordinances.
4.
Construction in the Right-of-Way. Small wireless facilities installed pursuant to an
approved master permit (both a franchise and a small wireless facility permit) or a small wireless
facility permit approved separately for an existing franchisee may proceed to install the approved
specific facilities provided that traffic control plans are addressed in the permit. In this case a
small wireless permit functions as a right-of-way permit issued pursuant to BGMC 12.118. The
applicant may choose to get approval without traffic control plans. In this case the applicant will
need to acquire a right-of-way permit pursuant to BGMC 12.118 prior to construction. In either
case the insurance and surety requirements of BGMC 12.118 must be met prior to the beginning
of construction.
5.
Later Discovered Deviations. Recognizing that each utility pole represents a
unique environment for the installation of small wireless facilities, if a deviation, whether minor
or significant, is required from the standards of the ordinance in order to install a small wireless
facility on any structure, and such deviation was not approved as part of the master permit or
small wireless facility permit process, an application shall be filed for the amendment of the initial
small wireless facility permit. Administrative review of the request for deviation shall be
processed as provided herein. Such an amended application shall be considered a new
application and completeness, review and all time periods shall commence anew.
6.
Leases. A wireless service provider who wishes to attach to any utility pole or
other structure or building owned by the City shall include an application for a lease(s) or
component of its application. The Director is authorized to administer a lease review process,
develop an application form and approve leases in the form approved for general use by the City
Council for any utility pole or other structure in the right-of-way, including a new utility pole or
structure. The installation shall conform to the standards adopted in this Chapter or with an
approved minor deviation. Leases for the use of other public property, buildings, or facilities
including any park land or facility shall be submitted to the City Council for approval. Any approval
identified in the initial application process shall be considered by the City Council in conjunction
with its consideration of the franchise. Applications submitted at later dates shall be considered
by the Director or the City Council as provided herein under a separate review process.
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B.
Completeness. Any and all parts of an application for the deployment of small wireless
facilities including but not limited to franchise, small wireless permits and all associated permits
shall be submitted at one time in order that their completeness may be considered. An applicant
seeking to phase deployment of a small wireless facilities system may identify the intended
phasing in the franchise application process. Franchisees with a valid franchise to deploy small
wireless facilities may apply for a small wireless facility permit for the deployment of initial or
additional phases of a small wireless facility deployment at any time subject to the
commencement of a new completeness review time period for permit processing.
C.
Safe Harbors. The FCC in 27 CFR 1.6003 has established presumptively reasonable time
periods for review of facilities for the deployment of small wireless facilities. The City shall make
every reasonable effort consistent with any conflicting provisions of state or federal law, and the
preservation of the City’s health, safety and aesthetic environment to comply with these time
periods to the fullest extent possible.
12.130.040 Small wireless facility permit application.
Applications for a small wireless facility permit shall generally conform to the requirements of
this section. The Director is charged with administration of small wireless facility deployments.
Phased development is permitted, and an applicant is encouraged to specify at least the initial
small wireless deployment in its application.
The following information shall be provided by all applicants seeking to deploy small wireless
facilities:
A.
Completed Application. The application shall be that provided by the City and shall include
specific locational information including GIS coordinates of all facilities for which approval is
sought and specify whether and where small wireless facilities are to be located on existing utility
poles including City-owned light standards (included in the definition of utility pole), or will utilize
replacement utility poles, new poles, towers, and/or other structures. Conduit and/or groundmounted equipment necessary for and intended for use in the deployment shall also be specified
regardless of whether the additional facilities are to be constructed by the applicant or leased
from an infrastructure provider. Detailed schematics, as described in Subsection E, and visual
renderings of facilities sought to be approved by small wireless facility permit shall be provided
by the applicant. The applicant shall indicate if a facility is a co-location request on the
application.
B.
Associated Permit(s). If other permits are required, such as SEPA, Critical Areas, or
Shorelines then a completed application meeting their requirements is necessary.
C.
RF Certification. The applicant shall submit a sworn affidavit signed by an RF Engineer with
knowledge of the proposed project affirming that the small wireless deployment will be
compliant with all FCC and other governmental regulations in connection with human exposure
to radio frequency emissions for every frequency at which the small wireless facility will operate.
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If facilities necessary to the Small Wireless Facility Deployment are to be provided by a third
party, then the small wireless facility deployment in the initial franchise or in a subsequent small
wireless facility permit shall be conditioned on an RF Certification by the third party and the
requirement that the third party obtain a franchise. If such facilities will emit RF emissions, this
additional RF Certification shall address the cumulative impact of the RF emissions and certify
compliance with federal requirements. The applicant or grantee shall immediately remove any
facilities that exceed FCC RF Emissions requirements. A modification of the facility requires a
new RF certification.
D.

The applicant must show written approval of the owner of any pole or structure for the installation
of its small cell facilities on such pole or structure. Such written approval shall include approval of the
specific pole, engineering and design standards, as well as assurances that the specific pole can withstand
wind and seismic loads, from the pole owner, unless the pole owner is the City. For City-owned poles or
structures, the applicant must obtain a lease agreement from the City and the applicant must submit a
partially-executed site agreement or addendum on a form prepared by the City specific to the proposed
pole locations.

E.
Construction drawings submitted by the applicant shall depict all existing proposed improvements
related to the proposed location, including but not limited to poles, driveways, ADA ramps, equipment
cabinets, street trees and structures within 250 feet from the proposed site. The construction drawings
shall also include the applicant’s plan for electric and fiber utilities, all conduits, cables, wires, hand holes,
junctions, meters, disconnect switches and any other ancillary equipment or construction necessary to
construct the small cell facility.
F.
Regulatory Authorization. The applicant shall provide proof of FCC and other regulatory
approvals required to provide the service(s) or utilize the technologies sought to be installed.
G.

Applicable Fees. The applicant shall pay all fees pursuant to BGMC 12.130.130.

12.130.050 Review process.
A.
Review. The following provisions relate to review of applications for a small wireless
facility permit for small wireless facility deployments.
1.
In any zone, upon application for a small wireless facility permit, the City will
permit small wireless facilities, which conform to the City’s generally applicable aesthetic,
concealment, and design standards adopted pursuant to BGMC 12.130.110.
2.
Review of Facilities. The provisions of 47 USC 253 and 47 USC 332 and applicable
regulatory and case law shall govern review of the site locations proposed by the
applicant. Applicants for small wireless facility permits shall be treated in a competitively
neutral and non-discriminatory manner and other service providers, utilizing supporting
infrastructure, which is functionally equivalent, that is, service providers whose facilities
are similarly situated in terms of structure, placement, or cumulative impacts. Small
wireless facility permit review under this chapter shall neither prohibit nor have the effect
of prohibiting the ability of an applicant to provide telecommunications services.
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3.
Issuance of a small wireless facility permit to install a small wireless facility
deployment shall be contingent upon approval of a franchise or the possession of a valid
franchise.
B.
Public Notice. The City shall provide notice of a complete application for a small wireless
facility permit on the City’s website with a link to the application materials, which specify the
site(s), and designs for which approval is sought. The notice shall include an email contact and
telephone number for the applicant to answer citizen inquiries. This notice is for the public’s
information and is not part of any land use process, which is subject to a public hearing or appeal.
C.
Approval. The Director may approve, deny, or conditionally approve all or any number of
the sites proposed in the small wireless facility permit application.
12.130.060 Facilities designated in the small wireless facility permit application.
Small wireless facilities shall be approved by reference to exhibits in an approved permit.
Approval of the small wireless facility permit shall be deemed to approve the site and the design
of small wireless facilities set forth in the approved exhibits. This approval is limited to the specific
location, facility, and design elements shown on the exhibits. Any element not shown on an
exhibit must be approved by the governing review processes listed in this Chapter. All facilities
shall comply with the small wireless design and concealment standards adopted by the City in
BGMC 12.130.110.
Failure to provide sufficient detail may result in a later finding of a significant change in the facility
if significant elements of the facility were not shown on the originally approved exhibits. Failure
to include significant elements may also result in the requirement that new or undocumented
elements complete the approval processes detailed in this Chapter.
12.130.070 Timelines
Congress and the Federal Communications Commission (“FCC”) have, pursuant to the authority
granted by 47 USC 253(c) and 47 USC 332(a), required local governments to act on small wireless
facility applications within a reasonable period of time and have established time periods which
are presumptively reasonable or “shot clocks” for local review. The Washington State Legislature
has also adopted similar limitations under the provisions of Chapter 35.99 RCW. Accordingly, the
City adopts the following time limits for review of applications for small wireless facility permits
and other approvals for service providers of telecommunication services.
A.
Small Wireless Facilities That Will Co-locate On An Existing Structure. Within 60 days of
the date on which an applicant submits an application seeking approval under this Chapter, the
Director shall approve the application unless he/she determines that the application does not
meet the requirements of this Chapter.
B.

Small Wireless Facilities That Will Locate On A New Structure. Within 90 days of the date
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on which an applicant submits an application seeking approval under this Chapter, the Director
shall approve the application unless he/she determines that the application does not meet the
requirements of this Chapter.
C.
Small Wireless Facilities That Will Locate On New And Existing Structures. If the
application contains a request to place multiple facilities on both existing and new structures
then within 90 days of the date on which an applicant submits an application seeking approval
under this Chapter, the Director shall approve the application unless he/she determines that the
application does not meet the requirements of this Chapter.
D.
Tolling Of The Timeframe For Review. The 60 or 90 day review period begins to run when
the application is filed and may be tolled only by mutual agreement by the Director and the
applicant or in cases where the Director determines that the application is incomplete. Tolling
for incompleteness occurs as follows:
1.
To toll the timeframe for initial incompleteness, the Director shall provide written
notice to the applicant within 10 days of receipt of the application, clearly and specifically
delineating all missing documents or information required in the application. When such
notification occurs in the 10 day timeframe then the 60 or 90 day timeframe to complete
review resets at zero.
2.
The timeframe for review begins running again when the applicant makes
supplemental submission in response to the Director’s notice of incompleteness.
3.
Following a supplemental submission, the Director will notify the applicant within
10 days that the supplemental submission did not provide the information identified in
the original notice delineating missing information. The timeframe is tolled in the case of
second or subsequent notices pursuant to the procedures identified in this subsection.
When such notification occurs in the 10 day timeframe then the 60 or 90 day timeframe
to complete review resets at zero. Second or subsequent notice of incompleteness may
not specify missing documents or information that was not delineated in the original
notice of incompleteness.
E.
Failure To Act. In the event the Director fails to approve or deny a request for a small
wireless facility within the timeframe for review (accounting for any tolling), the request shall be
deemed granted. The deemed grant does not become effective until the applicant notifies the
Director in writing after the review period has expired (accounting for any tolling) that the
application has been deemed granted.
F.
Remedies. Both the applicant and the City may bring claims related to Section 6409(a) of
the Spectrum Act to any court of competent jurisdiction.
12.130.080 Modifications to small wireless facilities
A.
If an applicant desires to make modification to small wireless facilities, including but not
limited to expanding or changing the antenna type, increasing the equipment enclosure, placing
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additional pole-mounted or ground-mounted equipment, or modifying the concealment
elements, then the applicant shall apply for a small wireless facility permit.
B.
A small wireless facility permit shall not be required for routine maintenance and repair
of a small wireless facility within the rights-of-way, or the replacement of an antenna or
equipment of similar size, weight, and height, provided that such replacement does not defeat
the concealment elements used in the original deployment of the small wireless facility and does
not impact the structural integrity of the pole. Further a small wireless facility permit shall not be
required for replacing equipment within the equipment enclosure or reconfiguration of fiber or
power to the small wireless facilities. A right-of-way permit, pursuant to BGMC 12.118, will be
required for such routine maintenance, repair, or replacement where there is any impact to
pedestrian, bicycle, or vehicular traffic.
12.130.090 Minor deviations.
A.
The Director may authorize minor deviations designated by the applicant in the small
wireless facility permit from the dimensional design and concealment technologies referenced in
the exhibits to the franchise or the City’s aesthetic, concealment, and design standards.
B.
Deviations in the dimensions, height or volume of small wireless facilities which are
necessary to conform the facilities to the requirements of the pole owner, provide adequate
safety clearances or address similar technical issues may be approved as minor deviations
provided that the deviations do not cause the facility to exceed the cumulative totals provided
by the definition of a small wireless facility. Replacement of an existing, approved small wireless
facility with facilities meeting the definition of a small wireless facility may be considered a minor
deviation. Provided, however, that in each instance the new or revised facilities may not defeat
the concealment features set by City’s generally applicable small wireless aesthetic,
concealment, and design standards adopted pursuant to BGMC 12.130.110.
C.
The decision of the Director to approve a small wireless facility permit with a minor
deviation, if any, shall be final and is not subject to appeal under City code or further legislative
review.
12.130.110 Design and concealment standards for small wireless facility deployments.
Small wireless facility deployments permitted in accordance with this chapter shall conform to
the following design standards:
A.
Small Wireless Facilities Attached To Non-Wooden Poles. Small wireless facilities attached
to existing or replacement non-wooden light poles and other non-wooden poles in the right-ofway or poles outside of the right-of-way shall conform to the following design criteria:
1.
Antennas and the associated equipment enclosures shall be sited and installed in
a manner, which minimizes the visual impact on the streetscape either by fully concealing
the antennae and associated equipment fully within the pole or through a concealment
element plan, which provides an equivalent or greater impact reduction. This
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requirement shall be applied in a manner, which does not dictate the technology
employed by the service provider nor unreasonably impair the technological performance
of the equipment chosen by the service provider.
2.
All conduit, cables, wires and fiber must be routed internally in the light pole. Full
concealment of all conduit, cables, wires and fiber is required within mounting brackets,
shrouds, canisters or sleeves if attaching to exterior antennas or equipment.
3.
An antenna on top of an existing pole may not extend more than six feet above
the height of the existing pole and the diameter may not exceed 16 inches, measured at
the top of the pole, unless the applicant can demonstrate that more space is needed. The
antennas shall be integrated into the pole design so that it appears as a continuation of
the original pole, including colored or painted to match the pole, and shall be shrouded
or screened to blend with the pole except for canister antennas which shall not require
screening. All cabling and mounting hardware/brackets from the bottom of the antenna
to the top of the pole shall be fully concealed and integrated with the pole.
4.
Any replacement pole shall substantially conform to the design of the pole it is
replacing or the neighboring pole design standards utilized within the contiguous rightof-way.
5.
The height of any replacement pole may not extend more than 10 feet above the
height of the existing pole or the minimum additional height necessary for adequate
clearance from electrical wires, whichever is greater.
6.
The diameter of a replacement pole shall comply with the City’s setback and
sidewalk clearance requirements, ADA requirements, and if a replacement light standard
then with the City’s lighting requirements.
7.
The use of the pole for the siting of a small wireless facility shall be considered
secondary to the primary function of the pole. If the primary function of a pole serving as
the host site for a small wireless facility becomes unnecessary, the pole shall not be
retained for the sole purpose of accommodating the small wireless facility and the small
wireless facility and all associated equipment shall be removed.
B.
Wooden Pole Design Standards. Small wireless facilities located on wooden poles shall
conform to the following design criteria:
1.
The wooden pole at the proposed location may be replaced with a taller pole for
the purpose of accommodating a small wireless facility; provided, that the replacement
pole shall not exceed a height that is a maximum of 10 feet taller than the existing pole,
unless a further height increase is required and confirmed in writing by the pole owner
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and that such height extension is the minimum extension possible to provide sufficient
separation and/or clearance from electrical and wireline facilities.
2.
A pole extender may be used instead of replacing an existing pole but may not
increase the height of the existing pole by more than 10 feet, unless a further height
increase is required and confirmed in writing by the pole owner and that such height
increase is the minimum extension possible to provide sufficient separation and/or
clearance from electrical and wireline facilities. A “pole extender” as used herein is an
object affixed between the pole and the antenna for the purpose of increasing the height
of the antenna above the pole. The pole extender shall be painted to approximately
match the color of the pole and shall substantially match the diameter of the pole
measured at the top of the pole.
3.
Replacement wooden poles may either match the approximate color and
materials of the replaced pole or shall be the standard new wooden pole used by the pole
owner in the City.
4.
Antennas, equipment enclosures, and all ancillary equipment, boxes and conduit
shall be colored or painted to match the approximate color of the surface of the wooden
pole on which they are attached.
5.
Panel antennas shall not be mounted more than 12 inches from the surface of the
wooden pole.
6.
Antennas should be placed in an effort to minimize visual clutter and
obtrusiveness. Multiple antennas are permitted on a wooden pole provided that each
antenna enclosure shall not be more than three cubic feet in volume.
7.
A canister antenna may be mounted on top of an existing wooden pole, which
may not exceed the height requirements described in subsection B (1) above. A canister
antenna mounted on the top of a wooden pole shall not exceed 16 inches, measured at
the top of the pole, and shall be colored or painted to match the pole. The canister
antenna must be placed to look as if it is an extension of the pole. In the alternative, the
applicant may propose a side mounted canister antenna, so long as the inside edge of the
antenna is no more than 12 inches from the surface of the wooden pole. All cables shall
be concealed either within the canister antenna or within a sleeve between the antenna
and the wooden pole.
8.
An omni-directional antenna may be mounted on the top of an existing wooden
pole, provided such antenna is no more than four feet in height and is mounted directly
on the top of a pole or attached to a sleeve made to look like the exterior of the pole as
close to the top of the pole as technically feasible. All cables shall be concealed within
the sleeve between the bottom of the antenna and the mounting bracket.
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9.
All related equipment, including but not limited to ancillary equipment, radios,
cables, associated shrouding, microwaves, and conduit which are mounted on wooden
poles shall not be mounted more than six inches from the surface of the pole, unless a
further distance is technically required, and is confirmed in writing by the pole owner.
10.
Equipment for small wireless facilities must be attached to the wooden pole,
unless otherwise permitted to be ground mounted pursuant to subsection D. The
equipment must be placed in the smallest enclosure possible for the intended purpose.
The applicant is encouraged to place the equipment enclosure behind any banners or
road signs that may be on the pole, if such banners or road signs are allowed by the pole
owner. The equipment enclosure and all other wireless equipment associated with the
utility pole, including wireless equipment associated with the antenna and any preexisting associated wireless equipment on the utility pole shall not exceed twenty-eight
(28) cubic feet in volume. The applicant is encouraged to place the equipment enclosure
behind any banners or way signage that may be on the pole, provided that the location
does not interfere with the location of the signs or banners.
11.
An applicant who desires to enclose its antennas and equipment within a unified
enclosure may do so long as the facility meets the definition of a small wireless under
federal law. To the extent possible the unified enclosure shall be placed so as to appear
as an integrated part of the pole or behind banners or signs. The unified enclosure may
not be placed more than six inches from the surface of the pole, unless a further distance
is technically required and confirmed in writing by the pole owner.
12.
The visual effect of the small wireless facility on all other aspects of the
appearance of the wooden pole shall be minimized to the greatest extent possible.
13.
The use of the wooden pole for the siting of a small wireless facility shall be
considered secondary to the primary function of the pole. If the primary function of a pole
serving as the host site for a small wireless facility becomes unnecessary, the pole shall
not be retained for the sole purpose of accommodating the small wireless facility and the
small wireless facility and all associated equipment shall be removed unless retention of
the pole is necessary to prevent an effective prohibition of service.
14.
All cables and wires shall be routed through conduit along the outside of the pole.
The outside conduit shall be colored or painted to match the pole. The number of conduit
shall be minimized to the number technically necessary to accommodate the small
wireless.
C.
Small Wireless Facilities Attached To Existing Buildings. Small wireless facilities attached
to existing buildings, shall conform to the following design criteria:
1.
Small wireless facilities may be mounted to the sides of a building if the antennas
do not interrupt the building’s architectural theme.
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2.
The interruption of architectural lines or horizontal or vertical reveals is
discouraged.
3.
New architectural features such as columns, pilasters, corbels, or other
ornamentation that conceal antennas may be used if it complements the architecture of
the existing building.
4.
Small wireless shall utilize the smallest mounting brackets necessary in order to
provide the smallest offset from the building.
5.
Skirts or shrouds shall be utilized on the sides and bottoms of antennas in order
to conceal mounting hardware, create a cleaner appearance, and minimize the visual
impact of the antennas. Exposed cabling/wiring is prohibited.
6.
Small wireless facilities shall be painted and textured to match the adjacent
building surfaces.
D.
Small Wireless Facilities Mounted On Cables Strung Between Existing Utility Poles. Small
wireless facilities mounted on cables strung between existing utility poles shall conform to the
following standards:
1.

Each strand mounted facility shall not exceed three cubic feet in volume;

2.
Only one strand mounted facility is permitted per cable between any two existing
poles on an existing cable;
3.
The strand mounted devices shall be placed as close as possible to the nearest
utility pole, in no event more than five feet from the pole unless a greater instance
technically necessary or is required by the pole owner for safety clearance;
4.
No strand mounted device shall be located in or above the portion of the roadway
open to vehicular traffic;
5.
Ground mounted equipment to accommodate a shared mounted facility is not
permitted except when placed in pre-existing equipment cabinets; and
6.
Pole mounted equipment shall comply with the requirements of sub sections A
and B above.
7.
Such strand mounted devices must be installed to cause the least visual impact
and without excess exterior cabling or wires (other than the original strand).
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E.
General Requirements. All small wireless facility deployments shall meet the following
requirements:
1.
Ground mounted equipment in the right-of-way is prohibited, unless such facilities
are placed under ground or the applicant can demonstrate that pole mounted or
undergrounded equipment is technically infeasible. If ground mounted equipment is
necessary, then the applicant shall submit a concealment element plan. Generators
located in the rights of way are prohibited.
2.

No equipment shall be operated so as to produce noise in violation of BGMC 9.42.

3.
Small wireless facilities are not permitted on traffic signal poles unless denial of
the siting could be a prohibition or effective prohibition of the applicant’s ability to
provide telecommunications service in violation of 47 USC §§ 362 and 332.
4.
Replacement poles and new poles shall comply with the American with Disabilities
Act (ADA), city construction and sidewalk clearance standards, and state and federal
regulations in order to provide a clear and safe passage within the rights-of-way.
5.
Replacement poles shall be located as near as possible to the existing pole with
the requirement to remove the abandoned pole.
6.
No signage, message, or identification other than the manufacturer’s
identification or identification required by governing law is allowed to be portrayed on
any antenna, and any such signage on equipment enclosures shall be of the minimum
amount possible to achieve the intended purpose; provided that, signs are permitted as
concealment element techniques where appropriate.
7.
Antennas and related equipment shall not be illuminated except for security
reasons, required by a federal or state authority, or unless approved as part of a
concealment element plan.
8.

Side arm mounts for antennas or equipment are prohibited.

9.
The preferred location of a small wireless facility on a pole is the location with the
least visible impact.
10.
Antennas, equipment enclosures, and ancillary equipment, conduit and cable,
shall not dominate the building or pole upon which they are attached.
11.
The City may consider the cumulative visual effects of small wireless mounted on
poles within the rights-of-way when assessing proposed siting locations so as to not
adversely affect the visual character of the City. This provision shall not be applied to limit
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the number of permits issued when no alternative sites are reasonably available nor to
impose a technological requirement on the service provider.
12.
These design standards are intended to be used solely for the purpose of
concealment and siting. Nothing herein shall be interpreted or applied in a manner, which
dictates the use of a particular technology. When strict application of these requirements
would unreasonably impair the function of the technology chosen by the applicant,
alternative forms of concealment or deployment may be permitted which provide similar
or greater protections from negative visual impacts to the streetscape.
F.
New Poles In The Rights-Of-Way For Small Wireless Facilities And Installations In A Design
Zone. Small wireless facilities mounted on new poles and in design zones shall conform to the
following standards:
1.
New poles within the rights-of-way are only permitted if the applicant can
establish that:
a.
The proposed small wireless facility cannot be located on an existing utility
pole or light pole, electrical transmission tower or on a site outside of the public
rights of way such as a public park, public property, building, transmission tower
or in or on a non-residential use in a residential zone whether by roof or panelmount or separate structure;
b.
The proposed wireless communications facility receives approval for a
concealment element design, as described in subsection 2 below;
c.
The proposed wireless communications facility also complies with
shoreline and SEPA, if applicable; and
d.
No new poles shall be located in a critical area or associated buffer
required by the City’s Critical Areas Management ordinance (Title 18 BGMC),
except when determined to be exempt pursuant to said ordinance.
2.
The concealment element design shall include the design of the screening, fencing
or other concealment technology for a tower, pole, or equipment structure, and all
related transmission equipment or facilities associated with the proposed wireless
communications facility, including but not limited to fiber and power connections.
a.
The concealment element design should seek to minimize the visual
obtrusiveness of wireless communications facility installations. The proposed pole
or structure should have similar designs to existing neighboring poles in the rights
of way, including to the extent technically feasible similar height. Other
concealment methods include, but are not limited to, integrating the installation
with architectural features or building design components, utilization of coverings
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or concealment devices of similar material, color and texture — or the appearance
thereof — as the surface against which the installation will be seen or on which it
will be installed, landscape design, or other camouflage strategies appropriate for
the type of installation. Applicants are required to utilize designs in which all
conduit and wirelines are installed internally in the structure or otherwise
integrated into the design of the structure. Use of a unified enclosure equal to or
less than four cubic feet in volume may be permitted in meeting these criteria.
b.
If the Director has already approved a concealment element design either
for the applicant or another wireless communications facility along the same
public right-of-way or for the same pole type, then the applicant shall utilize a
substantially similar concealment element design, unless it can show that such
concealment element design is not physically or technologically feasible, or that
such deployment would undermine the generally applicable design standards.
3.
Even if an alternative location is established pursuant to subsection F the
administrative use permit process may determine that a new pole in the right-of-way is
in fact a superior alternative based on the impact to the City, the concealment element
design, the City’s Comprehensive Plan and the added benefits to the community.
4.
Prior to the issuance of a permit to construct a new pole or ground mounted
equipment in the right-of-way, the applicant must obtain a site-specific agreement from
the city to locate such new pole or ground mounted equipment. This requirement also
applies to replacement poles that are higher than the replaced pole, and the overall
height of the replacement pole and the proposed wireless communications facility is
more than 60 feet.
5.
Installation of small wireless facilities in a Design Zone shall be permitted by an
administrative approval of a concealment plan utilizing the design and concealment
standards contained in this chapter, including subsection 2and 3 above.
These design standards are intended to be used solely for the purpose of concealment and siting.
Nothing herein shall be interpreted or applied in a manner, which dictates the use of a particular
technology. When strict application of these requirements would unreasonably impair the
function of the technology chosen by the applicant, alternative forms of concealment or
deployment may be permitted which provide similar or greater protections of the street scape.
12.130.120 Maintenance.
A.
All small wireless facilities must comply with all standards and regulations of the FCC and
any other state or federal government agency with the authority to regulate small wireless
facilities.
B.
The site and the small wireless communication facility, including all landscaping, fencing
and related transmission equipment must be maintained at all times in a neat and clean manner
and in accordance with all approved plans.
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C.
All graffiti on small wireless facilities must be removed at the sole expense of the
permittee after notification by the City to the owner/operator of the small wireless facility.
D.
If any FCC, state, or other governmental license or any other governmental approval to
provide communication services is ever revoked as to any site permitted or authorized by the
City, the permittee must inform the City of the revocation within 30 days of receiving notice of
such revocation.
12.130.130 Permit fees.
Prior to issuance of a small wireless facility permit, the permittee shall pay a permit fee in an
amount as determined by the City Council and adopted by resolution.
12.130.140 Penalties.
Any person found violating, disobeying, omitting, neglecting, or refusing to comply with any of
the provisions of this chapter shall be fined not less than $250.00 no more than $750.00 for each
offense. A separate and distinct offense shall be deemed committed each day on which a
violation occurs or continues.
12.130.150 Other remedies.
Nothing in this chapter shall be construed as limiting any judicial remedies that the City may have,
at law or in equity, for enforcement of this chapter.
SECTION 2. SEVEREBILITY. If any section, sentence, clause or phrase of this ordinance shall be
held to be invalid or unconstitutional by a court of competent jurisdiction, such invalidity or
unconstitutionality shall not affect the validity or constitutionality of any other section, sentence,
clause or phrase of this ordinance.
SECTION 3. REGULATORY CONFLICTS. All other Ordinances and parts of other Ordinances
inconsistent or conflicting with any part of this Ordinance are hereby repealed to the extent of
the inconsistency or conflict.
SECTION 4. CORRECTIONS. The City Clerk and the codifiers of this ordinance are authorized to
make necessary clerical corrections to this ordinance including, but not limited to, the correction
of scrivener’s/clerical errors, references, ordinance numbering, section/subsection numbers and
any references thereto.
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SECTION 5. EFFECTIVE DATE. This ordinance shall be in full force and effective thirty (30) days
from the passage and published in accordance with law.
ADOPTED IN OPEN MEETING OF THE CITY COUNCIL OF THE CITY OF BATTLE GROUND,
WASHINGTON THIS _______ DAY OF ________________________, 2019.

Mike Dalesandro, Mayor
Attested to by:

Approved as to form:

___
Tamara Gunter, Deputy City Clerk

Christine Hayes, City Attorney
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ORDINANCE NO. 2019-03
AN ORDINANCE OF THE CITY OF BATTLE GROUND, WASHINGTON; ENACTING A NEW
CHAPTER 17.136 WIRELESS COMMUNICATION FACILITIES AND
FIXING A TIME WHEN THE SAME SHALL BE EFFECTIVE.
WHEREAS, contemporaneous with the consideration of this Ordinance, the City Council
enacted its franchise requirements in new Chapter 12.125 of the Battle Ground Municipal Code
in order to provide for the use of the public right-of-way, deployment of small wireless facilities
and most importantly to establish time limits known as “shot clocks” as required by federal laws
such as 47 U.S.C. §1455(a) and 47 CFR 1.40001; and
WHEREAS, federal law and regulation sets time limits on the processing of applications
for eligible facility requests to expand existing structures which do not substantially change the
height or profile of the structures used to collocate wireless communications facilities; and
WHEREAS, Eligible Facilities Requests which would not substantially change the height or
profile cannot be denied and/or are deemed approved if not acted upon within sixty (60) days of
the receipt of an application; and
WHEREAS, federal law also establishes presumptive time limits or “shot clocks” on
consideration of applications for installation of small wireless facilities on existing towers and
base stations and for the consideration of all requests to install new antenna support structures;
and
WHEREAS, the City Council acknowledges that the growing use of smart phones and other
personal wireless devices creates a substantial need for wireless data transmission and therefore
deems it in the public interest to adopt the federal guidelines by separate contemporaneous
action while integrating the provisions of such changes in the zoning code in order to ensure for
the speedy review of applications; and
WHEREAS, the adoption of the contemporaneous franchise revisions and shot clocks
requires integration with the City’s zoning code in order to provide for design guidelines and
processes to be used in the consideration of applications for Eligible Facilities Requests as well as
small wireless deployment applications; and
WHEREAS, The Planning Commission has reviewed the provisions and made its
recommendations following a public hearing; and
WHEREAS, the City Council finds that the zoning amendments to the Battle Ground
Municipal Code set forth herein are consistent with and will implement the City’s comprehensive
plan.
{WSS1846893.DOCX;1/13145.080002/ }

NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF BATTLE GROUND, WASHINGTON,
DOES ORDAIN AS FOLLOWS:
SECTION 1. Title 17, Chapter 17.136 WIRELESS COMMUNICATION FACILITIES
Sections:
17.136.010
17.136.020
17.136.030
17.136.040
17.136.050
17.136.060
17.136.070
17.136.080
17.136.090
17.136.100
17.136.110
17.136.120
17.136.130
17.136.140

Purpose.
Definitions.
General provisions.
Applicability.
Location considerations.
Application requirements.
Review process.
Timelines.
Development standards for wireless communication facilities.
Maintenance.
Independent technical review of wireless communication
facilities applications.
Wireless communications facilities removal.
Appeals.
Permit fees.

17.136.010 Purpose.
The purpose of this chapter is to set forth the regulations for the placement, development,
permitting, and removal of wireless communications facilities, including support structures and
antennas. Among the purposes included are to:
A.
Minimize potential adverse visual, aesthetic, and safety impacts of wireless
communications facilities.
B.

Establish objective standards for the placement of wireless communications facilities.

C.
Ensure that such standards allow competition and do not unreasonably discriminate
among providers of functionally equivalent services.
D.
Encourage the design of such facilities to be aesthetically and architecturally compatible
with the surrounding built and natural environments where possible.
E.
Encourage the location of large scale wireless communications support structures first in
nonresidential areas.

Ordinance No. 2019-03
Page 2 of 17

F.
Encourage the collocation or attachment of wireless communications antennas on
existing support structures to help minimize the total number and impact of such structures
throughout the community.
17.136.020 Definitions.
For the purpose of this chapter, the following terms, phrases, words, and abbreviations shall have
the meanings given herein, unless otherwise expressly stated. Words not defined herein shall be
given the meaning set forth in Title 47 of the United States Code, as amended. Words not
otherwise defined shall have their common and ordinary meaning:
A.
“Antenna” means any exterior apparatus designed for telephonic, radio, data, Internet or
other communications through the sending and/or receiving of radio frequency signals including,
but not limited to, equipment attached to a tower, utility pole, building or other structure for the
purpose of providing wireless services.
B.
“Antenna Height” means the vertical distance measured from average building elevation
to the highest point of the antenna, or if on a rooftop or other structure, from the top of the roof
or structure to the highest point of the antenna.
C.
“Antenna support structure” means a freestanding structure or device specifically
designed, constructed and/or erected to support a WCF antenna and may include, but is not
limited to, a monopole or guy-wire support tower. Antenna support structure does not include
attachment support structures, nor a preexisting utility pole not built for the sole or primary
purpose of supporting any FCC licensed or authorized antenna.
D.
“Applicant” means any person or corporation submitting an application for a wireless
communications facility.
E.

“Base Station” means a structure or equipment at a fixed location that enables FCClicensed or authorized communications between user equipment and a communications
network. The term does not encompass a tower as defined herein or any equipment
associated with a tower. Base Station includes, without limitation:
1.
Equipment associated with wireless communications services such as private,
broadcast, and public safety services as well as unlicensed wireless services and fixed
wireless services such as microwave backhaul.
2.
Radio transceivers, antennas, coaxial or fiber-optic cable, regular and backup
power supplies, and comparable equipment, regardless of technological configuration
(including Distributed Antenna Systems (“DAS”) and small wireless networks).
3.
Any structure other than a tower that, at the time the relevant application is filed
with the City under this section, supports or houses equipment described in subsections
(1) and (2) above that has been reviewed and approved under the applicable zoning or
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siting process or under another State or local regulatory review process, even if the
structure was not built for the sole or primary purpose of providing that support.
F.
“City” means the City of Battle Ground, a municipal corporation of the state of
Washington in its present incorporated form or in any later recognized, consolidated, enlarged
or reincorporated form.
G.
“City Council” means the present governing body of the City of Battle Ground or any
future board constituting the legislative body of the city of Battle Ground.
H.
“City property” means any real property owned by City, whether in fee or other
ownership estate of interest.
I.
“Co-location” or “collocation” means the location of wireless communications facility
antenna(s) serving more than one wireless communication service provider on a single support
structure or attachment support structure. When used in the context of an Eligible Facilities
Request, collocation means the mounting or installation of transmission equipment on an eligible
support structure for the purpose of transmitting and/or receiving radio frequency signals for
communication purposes.
J.
“Design Zone” means the downtown commercial zone and any undergrounded area of
the City.
K.

“Director” means the Community Development Director or his or her designee.

L.
“Eligible Facilities Request” means any request for modification of an existing tower or
base station that does not substantially change the physical dimensions of such tower or base
station, involving:
1.
2.
3.

Collocation of new transmission equipment;
Removal of transmission equipment; or
Replacement of transmission equipment.

M.
“Eligible support structure” means any tower or base station as defined in this section,
provided that it is existing at the time the relevant application is filed with the City.
N.
“Equipment structure” means a facility, shelter, cabinet or vault used to house and
protect electronic or other associated equipment necessary for processing wireless
communications signals. “Associated equipment” may include, for example, air conditioning,
backup power supplies and emergency generators.
O.
“Existing” means a constructed tower or base station is existing if it has been reviewed
and approved under the applicable zoning or siting process, or under another state or local
regulatory review process, provided that a tower that has not been reviewed and reviewed
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because it was not in a zoned area when it was built, but was lawfully constructed, is existing for
the purposes of this definition.
P.
“FCC” or “Federal Communications Commission” means the federal administrative
agency, or lawful successor, authorized to regulate and oversee telecommunications carriers,
services and providers on a national level.
Q.

“Macro facility” is a wireless communication facility other than a small wireless facility.

R.
“Person” includes corporations, companies, associations, joint stock companies, firms,
partnerships, limited liability companies, other entities, and individuals.
S.
“Public right-of-way” or “right-of-way” means land acquired or dedicated for public roads
and streets but does not include:
1.
State highways;
2.
Land dedicated for road, streets, and highways not opened and not improved for
motor vehicle use by the public;
3.
Structures, including poles and conduits, located within the right-of-way;
4.
Federally granted trust lands or forest board trust lands;
5.
Lands owned or managed by the state parks and recreation commission; or
6.
Federally granted railroad rights-of-way acquired under 43 U.S.C. Sec 912 and
related provisions of federal law that are not open for motor vehicle use.
T.
“Service provider” is defined in accord with RCW 35.99.010(6). Service provider shall
include those infrastructure companies that provide telecommunications services or equipment
to enable the deployment of personal wireless services.
U.
“Small Wireless” and “small wireless facility” shall have the same meaning as a “small
wireless facility” as set forth in 47 CFR 1.6002. Small wireless facilities are regulated in BGMC
12.130.
V.

“State” means the state of Washington.

W.
“Structure” means a pole, tower, base station, or other building, whether or not it has an
existing antenna facility, that is used or to be used for the provision of personal wireless service
(whether on its own or comingled with other types of services).
X.
“Substantial change” means a modification substantially changes the physical
dimensions of an eligible support structure if it meets any of the following criteria:
1.
For towers other than towers in the public rights-of-way, it increases the
height of the tower by more than 10% or by the height of one additional antenna
array with separation from the nearest existing antenna not to exceed twenty
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feet, whichever is greater; for other eligible support structures, it increases the
height of the structure by more than 10% or more than ten feet, whichever is
greater;
2.
For towers other than towers in the public rights-of-way, it involves adding
an appurtenance to the body of the tower that would protrude from the edge of
the tower more than twenty feet, or more than the width of the tower structure
at the level of the appurtenance, whichever is greater, for other eligible support
structures, it involves adding an appurtenance to the body of the structure that
would protrude from the edge of the structure by more than six feet;
3.
For any eligible support structure, it involves installation of more than the
standard number of new equipment cabinets for the technology involved, but not
to exceed four cabinets; or for Base Stations, it involves installation of any new
equipment cabinets on the ground if there are no pre-existing ground cabinets
that are more than 10% larger in height or overall volume than any other ground
cabinets associated with the structure.
4.

It entails any excavation or deployment outside the current site;

5.
It would defeat the concealment elements of the eligible support
structure; or
6.
It does not comply with conditions associated with the siting approval of
the construction or modification of the eligible support structure or base station
equipment, provided, however, that this limitation does not apply to any
modification that is non-compliant only in a manner that would not exceed the
thresholds identified above.
Y.
“Telecommunications service” means the transmission of information by wire, radio,
optical cable, electromagnetic, or other similar means for hire, sale, or resale to the general
public. For the purpose of this subsection, “information” means knowledge or intelligence
represented by any form of writing, signs, signals, pictures, sounds, or any other symbols. For the
purpose of this chapter, telecommunications service excludes the over-the-air transmission of
broadcast television or broadcast radio signals.
Z.
“Tower” means any structure built for the sole or primary purpose of supporting any FCClicensed or authorized antennas and their associated facilities, including structures that are
constructed for wireless communications services including, but not limited to, private,
broadcast, and public safety services, as well as unlicensed wireless services and fixes wireless
services such as microwave backhaul and the associated site.
AA.
“Transmission equipment” means equipment that facilitates transmission for any FCClicensed or authorized wireless communication service, including, but not limited to, radio
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transceivers, antennas, coaxial or fiber-optic cable, and regular and backup power supply. The
term includes equipment associated with wireless communications services included, but not
limited to, private, broadcast, and public safety services, as well as unlicensed wireless services
and fixed wireless services such as microwave backhaul.
BB.
“Underground facilities” means utility and telecommunications facilities located under
the surface of the ground, excluding the underground foundations or supports for overhead
facilities.
CC.
“Unified enclosure” means a small wireless facility providing concealment of antennas
and equipment within a single enclosure.
DD.
“Utility facilities” means the plant, equipment, and property including, but not limited to,
the poles, pipes, mains, conduits, ducts, cables, wires, plant and equipment located under, on or
above the surface of the ground within rights-of-way and used or to be used for the purpose of
providing utility services or telecommunications services including telecommunications facilities.
EE.
“Utility pole” means a structure designed and used primarily for the support of electrical
wires, telephone wires, television cable, traffic signals, or lighting for streets, parking areas, or
pedestrian paths.
FF.
“Washington Utilities and Transportation Commission” or “WUTC” means the state
administrative agency, or lawful successor, authorized to regulate and oversee
telecommunications carriers, services and providers in the state of Washington to the extent
prescribed by law.
GG. “Wireless communication facilities” (“WCF”) means an unstaffed facility for the
transmission and/or reception of radio-frequency (RF), microwave or other signals for
commercial communications purposes, typically consisting of one or more antennas, an antenna
support structure or attachment support structure, and an equipment enclosure. WCF does not
include small wireless facilities.
17.136.030 General provisions.
A.
Wireless telecommunication facilities shall not be considered nor regulated as essential
public facilities.
B.
Wireless telecommunication facilities located outside of the public right-of-way may be
either a primary or a secondary use. A different use of an existing structure on the same lot shall
not preclude the installation of a wireless telecommunication facility.
17.136.040 Applicability.
A.
Wireless telecommunication facilities shall be permitted through Type II review process
in BGMC 17.200.065, as modified in BGMC 17.136.080, and by the location priority in BGMC
17.136.050, provided, however, that:
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B.

1.

Small wireless facilities are regulated in BGMC 12.130; and

2.

Lattice Towers are prohibited uses in every zone.

The following are exempt from the provisions of this chapter:
1.
Wireless communication facilities utilized by a governmental agency for
governmental purposes and not for resale or lease to the public within its area of
jurisdiction.
2.
Amateur radio towers and antenna arrays to the full extent necessary to entitle
the holder of the license to utilize the rights granted by the Federal Communications
Commission; provided, that this exemption applies only if an antenna and supporting
structure which must be greater than thirty-five feet in height in order for the full
enjoyment of licensed activity is of a telescoping or crank-up configuration and which,
when not in use, is fully retracted to a level at or below thirty-five feet in height.
3.
Television antennas, television dish antenna array, and similar small-scale
communication antenna array less than ten feet in height as measured from the base,
ground level, or roof/structure to which the antenna is attached.

17.136.050 Location considerations.
The location priority for new wireless communication facilities other than small cell facilities in
the public right-of-way shall be in the following order:
A.

In all zoning districts, co-locate on existing wireless communication facilities.

B.
In all zoning districts, co-locate antennas on utility structures (i.e., power poles) or other
existing buildings and structures, such as water towers or ballfield light standards.
C.
Place new wireless communication facilities in the Industrial Zoning District. If the location
in the Industrial zoning district is not technically feasible as demonstrated by an alternative sites
evaluation prepared by the applicant, which may be subject to independent review pursuant to
BGMC 17.136.110 as requested by the City, then the applicant shall locate facilities according to
the following hierarchy:
1.

First in the Regional Commercial and Community Commercial;

2.

Next in the mixed use and neighborhood commercial district;

3.
Next in the airpark district, but only when the facilities can be located in
accordance with federal law and regulation;
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4.
Next in a residential district on property in use for other than residential such as a
church or public use facility; and
5.
If no other site is available and suitable to close the gap in coverage, in the
downtown commercial zone.
D.
Place new wireless communication facilities within the other zoning districts only when
co-locating or an applicant has demonstrated that:
1.
Denial of the permit would effectively prohibit service in violation of 47 USSC §§
253 and 332.
2.
Alternative facilities or sites in higher priority areas have been investigated and
determined not to be technically feasible, as demonstrated by an alternative sites
evaluation prepared by the applicant. The application shall be submitted to the city for
review pursuant to a conditional use permit considered under the provisions of chapter
17.148 BGMC.
E.
In the event any of the above referenced zoning districts are later amended or eliminated,
the remainder of this location consideration hierarchy shall remain in full force and effect.
17.136.060 Application requirements.
In addition to other applicable requirements, applications shall include the following:
A.
Site and landscape plans drawn to scale, including the location of existing structures,
trees, and other significant site features; proposed color of the facility; method of fencing;
finished color and, if applicable, the method of camouflage and illumination.
B.

A report including description of the facility with technical reasons for its design.

C.

Documentation establishing the structural integrity for the facility’s proposed use.

D.
The general capacity of the tower and information necessary to assure that ANSI
standards are met.
E.

A statement of intent on whether the excess space on the facility will be leased.

F.

Proof of ownership of the proposed site or authorization to utilize it.

G.

Copies of any necessary easements.

H.

An analysis of the area containing existing topographical contours.
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I.
Photo simulations of the proposed facility from affected properties and public rights-ofway at varying distances.
J.
When seeking to locate under BGMC 17.136.050(D), an alternative sites evaluation
outlining all potential sites investigated, including at a minimum all priority locations as listed in
this Chapter. The evaluation shall address how co-locating on all existing wireless facilities within
a one-mile radius or locating on other facilities or structure/building locations within one-halfmile radius of the proposed facility location, does not satisfy the operational requirements of the
application. The city may retain, at the applicant’s expense, an independent consultant to review
the alternative sites evaluation submitted by the applicant.
17.136.070 Review process.
Applications for wireless communication facilities will be processed under the Type II process
described in BGMC 17.200.065, as modified in BGMC 17.136.080.
17.136.080 Timelines.
The City adopts the following time limits for review of applications for wireless communication
facilities and other approvals for service providers of telecommunication services.
A.
New Wireless Communication Facilities Other Than Small Wireless Facilities. See
12.130.070 for processing timelines for small wireless facilities. Within 150 days of the date on
which an applicant submits an application seeking approval under this Chapter, the Director shall
approve the application unless he/she determines that the application does not meet the
requirements of this Chapter.
B.
Eligible Facilities Request. Within 90 days of the date on which an applicant submits an
application seeking approval under this Chapter, the Director shall approve the application unless
he/she determines that the application does not meet the requirements of this Chapter.
C.
Tolling Of The Timeframe For Review. The 90 or 150 day review period begins to run when
the application is filed and may be tolled only by mutual agreement by the Director and the
applicant or in cases where the Director determines that the application is incomplete. Tolling
for incompleteness occurs as follows:
1.
To toll the timeframe for initial incompleteness, the Director shall provide written
notice to the applicant within 30 days of receipt of the application, clearly and specifically
delineating all missing documents or information required in the application. When such
notification occurs in the 30 day timeframe then the 90 or 150 day timeframe stops where
it leaves off.
2.
The timeframe for review begins running again when the applicant makes
supplemental submission in response to the Director’s notice of incompleteness.
3.

Following a supplemental submission, the Director will notify the Applicant within
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10 days that the supplemental submission did not provide the information identified in
the original notice delineating missing information. The timeframe is tolled in the case of
second or subsequent notices pursuant to the procedures identified in this subsection.
When such notification occurs in the 10 day timeframe then the 90 or 150 day timeframe
stops where it leaves off. Second or subsequent notice of incompleteness may not specify
missing documents or information that was not delineated in the original notice of
incompleteness.
D.
Failure To Act. In the event the Director fails to approve or deny a request for a wireless
communications facility within the timeframe for review (accounting for any tolling), the request
shall be deemed granted. The deemed grant does not become effective until the applicant
notifies the Director in writing after the review period has expired (accounting for any tolling)
that the application has been deemed granted.
E.
Remedies. Both the applicant and the City may bring claims related to Section 6409(a) of
the Spectrum Act to any court of competent jurisdiction.
17.136.090 Development standards for wireless communication facilities.
A.
The following criteria shall be applied in approving, approving with conditions, or
denying wireless communication facilities. The criteria shall be applied by staff in administrative
review of a facility proposed.
1.

Visual Impact.
a.
Wireless communication facilities, including equipment enclosures, shall
be sited and designed to minimize adverse visual impacts on surrounding
properties and the traveling public to the greatest extent possible, consistent with
the proper functioning of the wireless communication facility. Wireless
communication facilities and equipment enclosures shall be integrated through
location and design to blend in with the existing characteristics of the site. Existing
on-site vegetation shall be preserved or improved, and disturbance of the existing
topography shall be minimized, unless such disturbance would result in less visual
impact of the site to the surrounding area.
b.
A site development plan shall be submitted showing at a minimum the
location, size, screening and design of all wireless communication facility
structures and enclosures, including fences, and the location, number, and species
of all proposed landscaping.
c.
Wireless communication facilities in any zoning district shall be
consistent with the design standards, if any, which have been adopted for the
district.

2.

Height.
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a.
The height of an attached wireless communication facility shall not
exceed the greater of (i) the maximum building height allowed for the underlying
zoning district, or (ii) the height of the structure to which it is attached or which it
replaces; provided, that in no event shall the wireless communication facility add
more than 15 feet of height to the existing structure, except as otherwise provided
in subsection (A)(4)(a) of this section.
b.
The height of freestanding wireless communication facilities shall not
exceed:
i.
Sixty feet in the commercial districts, residential districts and
mixed-use districts; and
ii.
One hundred feet in the light industrial and employment campus
districts and the airpark district, provided, however, that any facility in the
airpark district must comply with federal law and regulations governing air
traffic and safety.
3.

Setbacks.
a.
Free-standing wireless communications support structures located in any
district shall be set back from any property line of an abutting residential use or
district by a distance equal to the height of the wireless communications support
structure, or the setback of the underlying district, whichever is greater.
b.
Setbacks for free-standing wireless communications support structures
shall be measured from the ground-level base of the structure.
c.
The setback in any district may be reduced by means of a Type I review if
the applicant can demonstrate that:
i.
Reduction in the setback increases the screening opportunities
between the facility and abutting residential and other uses, for example,
by placement behind tall trees, in tree groves, behind buildings or near
other tall elements; and
ii.
The reduction in setback allowed is the minimum required to
achieve increased visual screening of the facility from abutting residential
uses.

4.
Utility Support Structures. Where the wireless communication facility is attached
to a utility support structure:
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a.
The existing structure may be removed and replaced with a new structure
so long as the replacement structure is no more than 20 feet taller than the
existing structure, and is located within 10 feet of the existing structure (measured
from the center point of the existing structure to the center point of the
replacement structure) and is of a color that blends with the existing surroundings;
and
b.
Wireless communication facility transmission and power cables and any
other conduit shall be contained within the support structure or placed
underground.
5.
Equipment Enclosures. Equipment enclosures shall comply with the following
criteria in addition to the visual impact criteria set out in subsection (A)(1) of this section:
a.
Equipment enclosures shall be located within buildings or placed
underground wherever feasible.
b.
When equipment enclosures cannot be located in buildings or
underground, they shall be:
i.
Designed to blend in with existing surroundings, using compatible
or neutral colors and/or vegetative or other screening at least as tall as the
enclosure;
ii.
Consistent with relevant design standards for the underlying zoning
district;
iii.
Located to be as unobtrusive as possible consistent with proper
functioning of the WCF; and
iv.
Designed as the minimum size necessary to support operation of
the wireless communication facility.
c.
Equipment enclosures on a lot must meet all applicable setbacks for the
underlying zoning district and be situated at least 25 feet from any public right-ofway, except on specific sites that are expressly reserved, in a plat thereof, for
utility easements.
d.
No noise shall be permitted to escape from equipment enclosures in
excess of that permitted by Chapter 173-60 WAC.
6.

Antenna Design. Any wireless communication facility antenna(s) shall be either:
a.

A whip antenna attached to a building;
Ordinance No. 2019-03

Page 13 of 17

b.

Flush mounted within six inches of a utility support structure;

c.
Contained within a canister that is a continuation of a utility support
structure or antenna support structure; or
d.
Flush mounted within 12 inches of the face of the building, mechanical
equipment screening, or antenna support structure. The antenna(s) shall be
painted to match the material to which they are attached, except that whip
antenna arrays shall be painted a light color.
7.

Security Fencing.
a.

Not exceed six feet in height;

b.

Be screened from view through the use of appropriate landscaping
materials; and

c.

If it is a chain-link fence, be camouflaged with appropriate techniques and
painted or coated with a nonreflective color;

8.
Provision for Future Collocation. Applicants shall provide information regarding
the opportunity for the collocation of other antenna(s) and related equipment. Where
technically feasible, and where opportunities for smaller wireless communication
facilities with fewer impacts are limited due to topography, lack of existing above ground
structures or other circumstances, provision for future co-location may be required.
9.
RF Certification. The applicant shall submit a sworn affidavit signed by an RF
Engineer with knowledge of the proposed project affirming that the wireless
communications facility will be compliant with all FCC and other governmental
regulations in connection with human exposure to radio frequency emissions for every
frequency at which the wireless communications facility will operate. If facilities
necessary to the wireless communications facility are to be provided by a third party, then
the RF Certification shall be provided by the third party. If such facilities will emit RF
emissions, this additional RF Certification shall address the cumulative impact of the RF
emissions and certify compliance with federal requirements. The applicant or grantee
shall immediately remove any facilities that exceed FCC RF Emissions requirements. A
modification of the facility by an Eligible Facilities Request requires a new RF certification.
The City recognizes that the Federal Telecommunications Act of 1996 gives the Federal
Communications Commission sole jurisdiction in the field of regulation of radio-frequency
emissions and wireless communication facilities that meet FCC standards shall not be
conditioned or denied on the basis of RF impacts.

Ordinance No. 2019-03
Page 14 of 17

B.
Collocation of Facilities. All new freestanding wireless communication facilities shall be
designed to accommodate co-location of at least two additional carriers. Further, an approved
wireless telecommunication provider cannot deny a wireless provider the ability to co-locate on
an approved facility at a fair market value or at another cost agreed to by the affected parties.
C.
Discontinuation of Use. Any wireless communication facility that is no longer needed and
its use is discontinued shall be reported immediately by the service provider to the city.
Discontinued facilities shall be completely removed by the service provider or the property owner
within six months from the time of discontinuance, consistent with the requirements of BGMC
17.136.120.
17.136.100 Maintenance.
A.
All wireless communication facilities must comply with all standards and regulations of
the FCC and any other state or federal government agency with the authority to regulate wireless
communication facilities.
B.
The site and the wireless communication facilities, including all landscaping, fencing and
related transmission equipment must be maintained at all times in a neat and clean manner and
in accordance with all approved plans.
C.
All graffiti on wireless communication facilities must be removed at the sole expense of
the permittee after notification by the City to the owner/operator of the wireless communication
facility.
D.
If any FCC, state, or other governmental license or any other governmental approval to
provide communication services is ever revoked as to any site permitted or authorized by the
City, the permittee must inform the City of the revocation within 30 days of receiving notice of
such revocation.
17.136.110 Independent technical review of wireless communications facilities applications.
The City may retain the services of an independent technical expert of its choice to provide
technical evaluation of permit applications for WCFs. The applicant shall pay all the costs of said
review. Such third-party expert review is intended to be a site-specific review of technical aspects
of the WCF permit application and not a subjective review of the WCF proposal. The City
reviewing authority shall consider the request when imposing conditions on approval. Nothing
herein shall be interpreted to permit regulation of radio frequency emissions or interference to
limit or dictate the applicant’s technological choices.
17.130.120 Wireless communications facilities removal.
A.
Owners and operators of wireless communications facilities shall provide the Director
with copies of any notice of intent to cease operations provided to the FCC.
B.
Any antenna support structure that has not been mounted with an antenna for a period
of 180 successive days, or if the antennas mounted on an antenna support structure are not
operated for a period of 180 successive days, the antenna support structure shall be considered
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abandoned. The owner shall remove such structure and any accompanying equipment enclosure
within 90 days after receipt of notice from the City to do so. If an abandoned structure and
equipment enclosure are not removed in a timely manner, the City may seek and obtain a court
order directing such removal and imposing a lien upon the equipment and/or the real property
upon which such structures are situated in an amount equal to the cost of removal. Any notice
given under this section is subject to appeal to the Hearing Examiner. In the event that more than
one wireless communication service provider is using the support structure, then the lien on the
real property shall not become effective until all users cease use of the antenna support
structure.
C.
Removal Upon Undergrounding. A wireless communications facility shall be removed at
the owner’s expense if co-located on a utility support structure that is subsequently
undergrounded. No utility support structure may be maintained for the sole purpose of
supporting a wireless communications facility unless a permit is obtained as provided herein.
Retention of a utility support structure shall be based upon a showing that no other support
structure is reasonably available, and retention of the utility structure is required to prevent an
effective prohibition of service.
17.136.130 Appeals.
Wireless communications facilities permit decisions are final Type I decisions subject to appeal
per BGMC 17.200.140. Approvals relating to Eligible Facilities Requests are Type I administrative
approvals and are not subject to appeal.
17.136.140 Permit fees.
Prior to approval of a wireless communications facility, the permittee shall pay a permit fee in an
amount as determined by the City Council and adopted by resolution.
SECTION 2. SEVEREBILITY. If any section, sentence, clause or phrase of this ordinance shall be
held to be invalid or unconstitutional by a court of competent jurisdiction, such invalidity or
unconstitutionality shall not affect the validity or constitutionality of any other section, sentence,
clause or phrase of this ordinance.
SECTION 3. REGULATORY CONFLICTS. All other Ordinances and parts of other Ordinances
inconsistent or conflicting with any part of this Ordinance are hereby repealed to the extent of
the inconsistency or conflict.
SECTION 4. CORRECTIONS. The City Clerk and the codifiers of this ordinance are authorized to
make necessary clerical corrections to this ordinance including, but not limited to, the correction
of scrivener’s/clerical errors, references, ordinance numbering, section/subsection numbers and
any references thereto.
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SECTION 5. EFFECTIVE DATE. This ordinance shall be in full force and effective thirty (30) days
from the passage and published in accordance with law.

ADOPTED IN OPEN MEETING OF THE CITY COUNCIL OF THE CITY OF BATTLE GROUND,
WASHINGTON THIS _______ DAY OF ________________________, 2019.

Mike Dalesandro, Mayor
Attested to by:

Approved as to form:

___
Tamara Gunter, Deputy City Clerk

Christine Hayes, City Attorney
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ORDINANCE NO. 2019-04
AN ORDINANCE OF THE CITY OF BATTLE GROUND, WASHINGTON; ENACTING A NEW
CHAPTER 12.125 FRANCHISES AND FIXING A TIME WHEN THE SAME SHALL BE EFFECTIVE.
WHEREAS, the use of data by smart phones and other wireless devices has grown
exponentially; and
WHEREAS, utility poles within the public right-of-way have been identified by the FCC as
a primary resource for the deployment of small wireless facilities which are intended to increase
the density and accessibility of radio frequency signals employed by such devices; and
WHEREAS, the City Council deems it to be in the public interest to revise its franchising
requirements to specifically deal with wireless communications facilities to be located in the
right-of-way in conjunction with the revision by interim zoning ordinance of its zoning code and
to coordinate those revisions with its cable television franchise requirements in a comprehensive
franchise chapter; and
NOW THEREFORE BE IT ordained by the City Council of the City of Battle Ground,
Washington as follows:
SECTION 1. Title 12, Chapter 12.125 FRANCHISES
Sections:
Article I.
12.125.010
12.125.020
12.125.030
12.125.040
12.125.050
12.125.060

General
Purpose.
Definitions.
Registration and fees.
Application to existing franchise ordinances and agreements.
Penalties.
Other remedies.

Article II.
12.125.070
12.125.080
12.125.090
12.125.100
12.125.110
12.125.120
12.125.130
12.125.140

Franchise Agreement
Franchise – Required.
Franchise application.
Determination by the City.
Franchise agreement.
Nonexclusive grant.
Rights granted.
Term of grant.
Franchise territory

{WSS1819810.DOCX;2/13145.080002/ }

12.125.150
12.125.160
12.125.170
12.125.180
12.125.190
12.125.200
12.125.210

Location of facilities.
Right-of-way permits.
Nondiscrimination.
Amendment of franchise agreement.
Renewal applications.
Renewal determinations.
Obligation to cure as a condition of renewal.

Article III.
12.125.220
12.125.230
12.125.240
12.125.250
12.125.260
12.125.270
12.125.280
12.125.290
12.125.300
12.125.310
12.125.320
12.125.330
12.125.340
12.125.350
12.125.360
12.125.370
12.125.380
12.125.390
12.125.400
12.125.410
12.125.420
12.125.430
12.125.440
12.125.450

Conditions of Grant of Franchise
General duties.
Interference with the rights-of-way.
Damage to property.
Notice of work.
Repair and emergency work.
Maintenance of facilities.
Relocation or removal of facilities.
Removal of unauthorized facilities.
Failure to relocate.
Emergency removal or relocation of facilities.
Damage to grantee’s facilities.
Restoration of rights-of-way or other property.
Facilities maps.
Duty to provide information.
Grantee insurance.
General indemnification.
Performance and construction surety.
Security fund.
Surety bond.
Coordination of construction activities.
Assignments or transfers of grant of franchise.
Revocation or termination of grant of franchise.
Notice and duty to cure.
Revocation hearing.

Article IV.
12.125.460
12.125.470
12.125.480
12.125.490

Fees
Application and review fee.
Refund.
Other City costs.
Right-of-way permit fee.
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Article I.

General

12.125.010 Purpose.
The purposes of this chapter are to:
A.
Permit and manage reasonable access to the right-of-way of the City for communication
purposes on a nondiscriminatory basis;
B.
Establish clear and nondiscriminatory local guidelines, standards, and time frames which
use federal guidelines for the exercise of local authority with respect to the regulation of rightof-way use;
C.
Encourage the provision of advanced and competitive telecommunications services on
the widest possible basis to the businesses, institutions, and residents of the City;
D.
Conserve the limited physical capacity of the public rights-of-way held in public trust by
the City;
E.
Ensure that the City’s current and ongoing costs of granting and regulating private
accesses to and use of the public rights-of-way are fully paid by the persons seeking such access
and causing such costs;
F.
Ensure that all service providers maintaining facilities or providing services within the City
comply with the ordinances, rules, and regulations of the City;
G.
Ensure that the City can continue to fairly and responsibly protect the public health,
safety, and welfare; and
H.
Enable the City to discharge its public trust consistent with rapidly evolving federal and
state regulatory policies, industry competition, and technological development.
12.125.020 Definitions.
For the purpose of this chapter, the following terms, phrases, words, and abbreviations shall have
the meanings given herein, unless otherwise expressly stated. Words not defined herein shall be
given the meaning set forth in Title 47 of the United States Code, as amended. Words not
otherwise defined shall have their common and ordinary meaning:
A.
“Affiliate” means a person that (directly or indirectly) owns or controls, is owned or
controlled by, or is under common ownership or control with another person.
B.

“Applicant” means any person or corporation submitting an application for a franchise.

C.
“Base Station” means a structure or equipment at a fixed location that enables FCClicensed or authorized communications between user equipment and a communications
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network. The term does not encompass a tower as defined herein or any equipment associated
with a tower. Base Station includes, without limitation:
1.
Equipment associated with wireless communications services such as private,
broadcast, and public safety services as well as unlicensed wireless services and fixed
wireless services such as microwave backhaul.
2.
Radio transceivers, antennas, coaxial or fiber-optic cable, regular and backup
power supplies, and comparable equipment, regardless of technological configuration
(including Distributed Antenna Systems (“DAS”) and small wireless networks).
3.
Any structure other than a tower that, at the time the relevant application is filed
with the City under this section, supports or houses equipment described in subsections
(1) and (2) above that has been reviewed and approved under the applicable zoning or
siting process or under another State or local regulatory review process, even if the
structure was not built for the sole or primary purpose of providing that support.
D.
“Basic Service” means that service regularly provided to all subscribers at a basic monthly
rate including, but not limited to, the retransmission of local and distant broadcast signals, nonpay satellite services, automated services, local origination and access services.
E.
“Cable Communications System” or “CATV system” means a system employing antennae,
microwave, wire, wave-guides, coaxial cables, or other conductors, equipment or facilities in the
public rights-of-way and designed, constructed or used for the purpose of:
1.
Collecting and amplifying local and distant broadcast television or radio signals
and transmitting and distributing them;
2.
Transmitting original cablecast programming not received through television
broadcast signals;
3.
Transmitting television pictures, film and videotape programs, not received
through broadcast television signals, whether or not encoded or processed to permit
reception by only selected receivers;
4.
Transmitting and receiving all other signals, digital, voice, audio-visual, or other
forms of electromagnetic signals.
F.
“Channel” means a six megahertz (MHz) frequency band, which is capable of carrying
either one standard audio-visual television signal, or a number of audio, digital or other nonvideo
signals.
G.

“City” means the City of Battle Ground, a municipal corporation of the state of
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Washington in its present incorporated form or in any later recognized, consolidated, enlarged
or reincorporated form.
H.
“City Council” means the present governing body of the City of Battle Ground or any
future board constituting the legislative body of the city of Battle Ground.
I.
“City property” means any real property owned by City, whether in fee or other
ownership estate of interest.
J.
“Co-location” means the location of WCF antenna(s) serving more than one wireless
communication service provider on a single support structure or attachment support structure.
When used in the context of an Eligible Facilities Request, collocation means the mounting or
installation of transmission equipment on an eligible support structure for the purpose of
transmitting and/or receiving radio frequency signals for communications purposes.
K.
“Community access channel” or “access channel” means any channel or portion of a
channel utilized for programming on a nonprofit basis.
L.
“Design Zone” means the downtown commercial zone and any undergrounded area of
the City.
M.

“Director” means the Public Works Director, his or her designee, or other department head as the
City Manager may designate.

N.
“Eligible Facilities Request” means any request for modification of an existing tower or
base station that does not substantially change the physical dimensions of such tower or base
station, involving:
1.
2.
3.

Collocation of new transmission equipment;
Removal of transmission equipment; or
Replacement of transmission equipment.

O.
“Eligible support structure” means any tower or base station as defined in this section,
provided that it is existing at the time the relevant application is filed with the City.
P.
“Existing” means a constructed tower or base station is existing if it has been reviewed
and approved under the applicable zoning or siting process, or under another state or local
regulatory review process, provided that a tower that has not been reviewed and reviewed
because it was not in a zoned area when it was built, but was lawfully constructed, is existing for
the purposes of this definition.
Q.
“Excess capacity” means the volume or capacity in any existing or future duct, conduit,
manhole, hand hole or other utility facility with the right-of-way that is or will be available for
use for additional telecommunications facilities.
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R.
“FCC” or “Federal Communications Commission” means the federal administrative
agency, or lawful successor, authorized to regulate and oversee telecommunications carriers,
services and providers on a national level.
S.
“Franchise” or “franchise agreement” is a contract by which a grantee is allowed to use
City right-of-way for the purpose of carrying on the business in which it is generally engaged,
including furnishing service to members of the public.
T.
“Grantee” means the person, firm, or corporation to whom or which a franchise, as
defined in this section, is granted by the council under this chapter and the lawful successor,
transferee or assignee of such person, firm or corporation.
U.

“Grantor” means the city of Battle Ground acting through its city council.

V.
“Gross receipts” means any and all compensation in whatever form, directly or indirectly
received by grantee, from its city of Battle Ground cable communications system, not including
any taxes on services furnished by the grantee, which taxes are imposed directly on a subscriber
or user by a city, county, state or other governmental unit, and collected by the grantee for such
entity.
W.
“Institution” means a building or buildings where service may be utilized in connection
with business, trade, profession, public agency or service, school or nonprofit organization.
X.
“Institutional network” means a cable communications network designed principally for
the provision of nonentertainment interactive services to businesses, schools, public agencies, or
other nonprofit agencies for use in connection with the ongoing operations of such institutions.
Y.

“Institutional services” means services delivered on the institutional network.

Z.
“Institutional subscriber” means a place of business, public agency, school or nonprofit
corporation receiving institutional services on the institutional subscriber network.
AA.
“Interactive services” means services provided to subscribers where the subscriber either
(1) both receives information consisting of either television or other signal and transmits signals
generated by the subscriber or equipment under his/her control for the purpose of selecting
what information shall be transmitted to the subscriber or for any other purpose, or (2) transmits
signals to any other location for any purpose.
BB.
“Leased access channel” means any channel or portion of a channel available for
programming for a fee or charge by persons or entities other than the grantee.
CC.

“Light pole” means a pole owned by the City and used primarily for lighting streets,
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parking areas, parks, or pedestrian paths.
DD.
“Local origination channel” means any channel or portion of a channel where the grantee
is the only designated programmer, and which is utilized to provide television programs to
subscribers.
EE.

“Non-basic service” means any cable service in addition to basic service.

FF.
“Overhead facilities” means utility facilities and telecommunications facilities located
above the surface of the ground, including the underground supports and foundations for such
facilities.
GG. “Person” includes corporations, companies, associations, joint stock companies, firms,
partnerships, limited liability companies, other entities, and individuals.
HH.
“Premium or pay- TV service” means pay-per-program, pay-per-channel or subscription
service, i.e., delivered to subscribers for a fee or charge over and above the regular charges for
basic service.
II.
“Public access channel” means any channel or portion of a channel where any member of
the general public may be a programmer on a first come, first served basis, subject to appropriate
rules formulated by the city and/or the grantee.
JJ.
“Public right-of-way” or “right-of-way” means land acquired or dedicated for public roads
and streets but does not include:
1.
State highways;
2.
Land dedicated for road, streets, and highways not opened and not improved for
motor vehicle use by the public;
3.
Structures, including poles and conduits, located within the right-of-way;
4.
Federally granted trust lands or forest board trust lands;
5.
Lands owned or managed by the state parks and recreation commission; or
6.
Federally granted railroad rights-of-way acquired under 43 U.S.C. Sec 912 and
related provisions of federal law that are not open for motor vehicle use.
KK.
“Residential network” means a cable communications system designed principally for the
delivery of entertainment, community access and interactive services to individual dwelling units.
LL.

“Residential services” means services delivered on the residential network.

MM. “Residential subscriber” means a subscriber who receives residential services on the
residential network.
NN.

“Service provider” is defined in accordance with RCW 35.99.010(6). Service provider shall
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include those infrastructure companies that provide telecommunications services or equipment
to enable the deployment of personal wireless services.
OO. “Small Wireless” and “small wireless facility” shall have the same meaning as a “small
wireless facility” as set forth in 47 CFR 1.6002.
PP.

“State” means the state of Washington.

QQ. “Structure” means a pole, tower, base station, or other building, whether or not it has an
existing antenna facility, that is used or to be used for the provision of personal wireless service
(whether on its own or comingled with other types of services).
RR.
“Subscriber” means any person or institution that elects to subscribe to, for any purpose,
a service provided by the grantee by means of or in connection with the cable communications
system whether or not a fee is paid for such service.
SS.
“Substantial change” means a modification substantially changes the physical
dimensions of an eligible support structure if it meets any of the following criteria:
1.
For towers other than towers in the public rights-of-way, it increases the
height of the tower by more than 10% or by the height of one additional antenna
array with separation from the nearest existing antenna not to exceed twenty
feet, whichever is greater; for other eligible support structures, it increases the
height of the structure by more than 10% or more than ten feet, whichever is
greater;
2.
For towers other than towers in the public rights-of-way, it involves adding
an appurtenance to the body of the tower that would protrude from the edge of
the tower more than twenty feet, or more than the width of the tower structure
at the level of the appurtenance, whichever is greater, for other eligible support
structures, it involves adding an appurtenance to the body of the structure that
would protrude from the edge of the structure by more than six feet;
3.
For any eligible support structure, it involves installation of more than the
standard number of new equipment cabinets for the technology involved, but not
to exceed four cabinets; or, for towers in the public rights-of-way and Base
Stations, it involves installation of any new equipment cabinets on the ground if
there are no pre-existing ground cabinets that are more than 10% larger in height
or overall volume than any other ground cabinets associated with the structure.
4.

It entails any excavation or deployment outside the current site;

5.
It would defeat the concealment elements of the eligible support
structure; or
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6.
It does not comply with conditions associated with the siting approval of
the construction or modification of the eligible support structure or base station
equipment, provided, however, that this limitation does not apply to any
modification that is non-compliant only in a manner that would not exceed the
thresholds identified above.
TT.
“Surplus space” means that portion of the usable space on a utility pole, which has the
necessary clearance from other pole users, as required by the orders and regulations of the
WUTC, the pole owner and applicable electrical codes to allow its use by a service provider for a
pole attachment.
UU.
“Tapping” means the observing of a communications signal exchange where the
observer is neither of the communicating parties, whether the exchange is observed by visual or
electronic means, for any purpose whatsoever.
VV.
“Telecommunications facilities” means the plant, equipment and property including, but
not limited to, cables, wires, conduits, ducts, pedestals, electronics, and other appurtenances
used or to be used to transmit, receive, distribute, provide or offer wireline telecommunications
service.
WW. “Telecommunications service” means the transmission of information by wire, radio,
optical cable, electromagnetic, or other similar means for hire, sale, or resale to the general
public. For the purpose of this subsection, “information” means knowledge or intelligence
represented by any form of writing, signs, signals, pictures, sounds, or any other symbols. For
the purpose of this chapter, telecommunications service excludes the over-the-air transmission
of broadcast television or broadcast radio signals.
XX.
“Tower” means any structure built for the sole or primary purpose of supporting any FCClicensed or authorized antennas and their associated facilities, including structures that are
constructed for wireless communications services including, but not limited to, private,
broadcast, and public safety services, as well as unlicensed wireless services and fixes wireless
services such as microwave backhaul and the associated site.
YY.
“Underground facilities” means utility and telecommunications facilities located under
the surface of the ground, excluding the underground foundations or supports for overhead
facilities.
ZZ.
“Utility facilities” means the plant, equipment, and property including, but not limited to,
the poles, pipes, mains, conduits, ducts, cables, wires, plant and equipment located under, on or
above the surface of the ground within rights-of-way and used or to be used for the purpose of
providing utility services or telecommunications services including telecommunications facilities.
AAA. “Traffic Signal Poles” means a pole that supports equipment used for controlling traffic,
including but not limited to traffic lights, rapid flashing beacons, speed radar, and school zone
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flashers.
BBB. “Washington Utilities and Transportation Commission” or “WUTC” means the state
administrative agency, or lawful successor, authorized to regulate and oversee
telecommunications carriers, services and providers in the state of Washington to the extent
prescribed by law.
CCC. “Wireline” means communications using conducted electromagnetic or optical emissions
by, over, or within a physically tangible means of transmission, including without limitation wire
or cable, and the apparatus used for such transmission.
12.125.030 Registration and fees.
Except as otherwise provided herein, all service providers engaged in the business of the
transmitting, supplying, or furnishing of telecommunications service originating, terminating, or
existing with the City shall register with the City pursuant to Chapter 5.03 and pay all the fees as
provided herein or as may be set by resolution.
12.125.040 Application to existing franchise ordinances and agreements.
The enactment of this chapter shall have no effect on any existing franchise agreement until:
A.

The expiration of said franchise agreement; or

B.
An amendment to an unexpired franchise agreement, unless both parties agree to defer
full compliance to a specific date not later than the present expiration date.
12.125.050 Penalties.
Any person found violating, disobeying, omitting, neglecting, or refusing to comply with any of
the provisions of this chapter shall be fined not less than $250.00 no more than $750.00 for each
offense. A separate and distinct offense shall be deemed committed each day on which a
violation occurs or continues.
12.125.060 Other remedies.
Nothing in this chapter shall be construed as limiting any judicial remedies that the City may have,
at law or in equity, for enforcement of this chapter.
Article II.

Franchise Agreement.

12.125.070 Franchise – Required.
A franchise shall be required of any telecommunications provider who desires to make use of
telecommunications facilities, which occupy rights-of-way, and to provide telecommunications
services to any person or area in the City. The franchise is a “master permit” within the meaning
of RCW 35.99.010(3).
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12.125.080 Franchise application.
Any person that desires a franchise hereunder shall file an application in accordance with this
chapter, which shall include the applicable portions of the required franchise application
information.
12.125.090 Determination by the City.
Within the time periods or presumptive safe harbors established by state or federal law, the
Director shall make a recommendation to the City Council on whether to grant or deny the
application in whole or in part. A recommendation to deny an application may be based on any
of the following:
A.

The financial and technical ability of the applicant;

B.
The legal ability of the applicant to provide the service or use proposed for franchise
authorization;
C.

The capacity of the rights-of-way to accommodate the applicant’s facilities;

D.
The capacity of the rights-of-way to accommodate additional utility and
telecommunications facilities if the application is granted;
E.
The damage or disruption, if any, of public or private facilities, improvements, service,
travel or landscaping if the application is granted, giving consideration to an applicant’s
willingness and ability to mitigate and/or repair same;
F.
The public interest in minimizing the cost and disruption of construction with the rightsof-way;
G.

The service that the applicant will provide to the region;

H.
The effect, if any, on general public health, safety and welfare in City’s sole opinion if the
application is granted;
I.

The availability of alternate routes or locations for the proposed facilities;

J.
Applicable federal, state and local laws, regulations, rules and policies; or
K.
Such other factors as may demonstrate that the grant to use the rights-of-way will serve
the community interest.
12.125.100 Franchise agreement.
No franchise shall be granted hereunder unless the applicant and the City have executed a
written agreement setting forth the particular terms and provisions under which the franchise to
occupy and use rights-of-way will be granted. All franchises granted pursuant to this article shall
contain substantially similar terms and conditions.
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12.125.110 Nonexclusive grant.
No franchise granted hereunder shall confer any exclusive right, privilege or franchise to occupy
or use the rights-of-way for delivery of telecommunications services or any other purposes.
12.125.120 Rights granted.
A.
No franchise granted hereunder shall convey any right, title or interest in the rights-ofway but shall be deemed a franchise only to use and occupy the rights-of-way for the limited
purposes and term stated in the grant.
B.
No franchise granted hereunder shall authorize or excuse a grantee from securing such
further easements, leases, permits or other approvals as may be required to lawfully occupy and
use rights-of-way excess capacity in an underground facility or surplus space in an overhead
facility. Grantee shall obtain the written approval of the facility or structure owner, if the grantee
does not own it, prior to attaching to or otherwise using a facility or structure in the right-of-way.
C.

No franchise granted hereunder shall be construed as any warranty of title.

12.125.130 Term of grant.
Unless otherwise specified in Article III, a franchise or unless otherwise renewed, a franchise
granted hereunder shall be valid for a term of not more than 10 years.
12.125.140 Franchise territory.
A franchise granted hereunder shall be issued for all of the rights-of-way within the city.
12.125.150 Location of facilities.
Unless otherwise specified in a franchise, all facilities shall be constructed, installed, and located
in accordance with the following terms and conditions:
A.
Telecommunications facilities shall be installed within an existing underground duct or
conduit whenever excess capacity exists within such utility facility, unless such location is not
feasible due to the technology employed in the facility.
B.
A grantee with written authorization to install overhead facilities shall install its
telecommunications facilities on pole attachments to existing or replacement utility poles only,
and then only if surplus space is available.
C.
Whenever any existing telephone facilities, electric utilities, cable facilities or
telecommunications facilities are located underground within rights-of-way, a grantee with
written authorization to occupy the same rights-of-way must also locate its telecommunications
facilities underground to the extent technologically feasible.
D.
Whenever any new or existing telephone facilities, electric utilities, cable facilities or
telecommunications facilities are located or relocated underground within rights-of-way, a
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grantee shall concurrently relocate its facilities underground if technologically feasible. It is the
responsibility of the grantee to obtain written authorization from the owner of the facility.
E.
If requested, grantee shall provide the City with additional duct or conduit and related
structures necessary to access the conduit; provided, that:
1.
The City enters into a contract with the grantee consistent with RCW 80.36.150.
The contract rates to be charged should recover the incremental costs of the grantee. If
the City makes the additional duct or conduit and related access structures available to
any other entity for the purposes of providing telecommunications or cable television
service for hire, sale, or resale to the general public, the rates to be charged, as set forth
in the contract with the entity that constructed the conduit or duct, shall recover at least
the fully allocated costs of the grantee. The grantee shall state both contract rates in the
contract. The City shall inform the grantee of the use, and any change in use, of the
requested duct or conduit and related access structures to determine the applicable rate
to be paid by the City.
2.
Except as otherwise agreed by the grantee and the City, the City shall agree that
the requested additional duct or conduit space and related access structures will not be
used by the City to provide telecommunications or cable television service for hire, sale,
or resale to the general public.
3.
The City shall not require that the additional duct or conduit space be connected
to the access structures and vaults of the grantee.
4.
This subsection shall not affect the provision of an institutional network by a cable
television provider under federal law.
12.125.160 Right-of-way permits.
All grantees are required to obtain right-of-way permits and pay all fees for telecommunications
facilities as required by City of Battle Ground ordinances and/or resolutions, except as otherwise
provided. Such permits are use permits within the meaning of RCW 35.99.010(8) and shall be
processed in accordance with RCW 35.99.030.
12.125.170 Nondiscrimination.
A grantee shall make its telecommunications services available to any customer within its
franchise area who shall request such service, without discrimination as to the terms, conditions,
rates or charges for the grantee’s services; provided, however, that nothing in this chapter shall
prohibit a grantee from making any reasonable classifications among differently situated
customers.
12.125.180 Amendment of franchise agreement.
A.
A new franchise application and grant shall be required of any service provider that
desires to extend its franchise territory or to locate its telecommunications facilities in rights-ofOrdinance No. 2019-04
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way that are not included in a franchise previously granted hereunder.
B.
A new franchise application and grant shall be required of any telecommunications
provider that desires to add to or modify the telecommunications services provided pursuant to
a franchise previously granted.
C.
If ordered by the City to locate or relocate its telecommunications facilities in rights-ofway not included in a previously granted franchise, the City shall grant a franchise amendment
without further application.
12.125.190 Renewal applications.
A grantee that desires to renew its franchise hereunder shall, not more than 180 days nor less
than 90 days before expiration of the current franchise, file an application with the City for
renewal of its franchise, which shall include the following information:
A.

The applicable information required pursuant to the franchise; and

B.

Any other information required by the City.

12.125.200 Renewal determinations.
Within 120 days after receiving a complete application hereunder, the Director shall make a
recommendation to the City Council on whether the City should grant or deny the renewal
application in whole or in part, Provide, however, that if a shorter time period is required to
comply with Federal law or regulation, the Director shall provide his/her recommendation in a
timely manner consistent with such review period. If the renewal recommendation is to deny,
the recommendation shall include the reasons for nonrenewal. The applicant’s compliance with
the requirements of this chapter and the franchise agreement shall serve as a criteria for
renewed consideration.
12.125.210 Obligation to cure as a condition of renewal.
No franchise shall be renewed until any ongoing violations or defaults in the grantee’s obligations
under the franchise, or the requirements of this chapter, and all applicable laws, statutes, codes,
ordinances, rules and regulations have been cured, or a plan detailing the corrective action to be
taken by the grantee has been approved by the City.
Article III.

Conditions of Grant of Franchise

12.125.220 General duties.
All grantees, before commencing any construction in the rights-of-way, shall comply with all
requirements of this Article.
12.125.230 Interference with the rights-of-way.
No grantee may locate or maintain its telecommunications facilities so as to unreasonably
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interfere with the use of the rights-of-way by the City, by the general public or other persons, or
other persons authorized to use or be present in or upon the rights-of-way. All such facilities shall
be moved by and at the expense of the grantee, temporarily or permanently, as determined by
the City.
12.125.240 Damage to property.
No grantee or any person acting on a grantee’s behalf shall take any action or permit any action
to be done which may impair or damage any rights-of-way, including specifically City property,
real or personal, or public ways or other property located in, on or adjacent thereto except in
accordance with this chapter.
12.125.250 Notice of work.
Unless otherwise provided in a franchise agreement, no grantee, or any person acting on the
grantee’s behalf, shall commence any nonemergency work in or about rights-of-way. Any private
property owner whose property will be affected by a grantee’s work shall be afforded 10 working
days’ advance written notice of such work.
12.125.260 Repair and emergency work.
In the event of an emergency or an emergency repair necessary to protect the public, restore
service or mitigate further damage to the system, a grantee may commence such repair and
emergency response work as required under the circumstances; provided, the grantee shall
notify the Director as promptly as possible, before such repair or emergency work or as soon
thereafter as possible if advance notice is not practicable.
12.125.270 Maintenance of facilities.
Each grantee shall maintain its facilities in good and safe condition and in a manner that complies
with all applicable federal, state and local requirements.
12.125.280 Relocation or removal of facilities.
Within 30 days following written notice from the City, a grantee shall, at its own expense, except
as described in RCW 35.99.060(3), temporarily or permanently remove, relocate, change or alter
the position of any telecommunications facilities within the rights-of-way whenever the Director
shall have determined that such removal, relocation, change or alteration is reasonably necessary
for:
A.
The construction, repair, maintenance or installation of any City or other public
improvement in or upon the rights-of-way;
B.

The operations of the City or other governmental entity in or upon the rights-of-way; or

C.

The vacation of a street or the release of a utility easement.

12.125.290 Removal of unauthorized facilities.
Within 30 days following written notice from the Director any grantee, service provider, or other
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person that owns, controls or maintains any unauthorized telecommunications system, facility
or related appurtenances within the rights-of-way shall, at its own expense, remove such facilities
or appurtenances from the rights-of-way. If such grantee fails to remove such facilities or
appurtenances, the City may cause the removal and charge the grantee for the costs incurred. A
telecommunications or other facilities or system is unauthorized and subject to removal in the
following circumstances:
A.

Upon expiration or termination of the grantee’s franchise;

B.

Upon abandonment of a facility within the rights-of-way;

C.

If the system or facility was constructed or installed without the prior grant of a franchise;

D.
If the system or facility was constructed or installed without the prior issuance of a
required right-of-way permit;
E.
If the system or facility was constructed or installed at a location not permitted by the
grantee’s franchise; or
F.

Any such other reasonable circumstances deemed necessary by the Director.

12.125.300 Failure to relocate.
If a grantee is required to relocate, change or alter the telecommunications facilities constructed,
operated and/or maintained hereunder and fails to do so within the time period provided for
relocation, the City may cause such to occur. Grantee shall reimburse the City for any and all
costs incurred whether direct or indirect as a result of said relocation. Grantee shall pay
reimbursement within 30 days of being invoiced. In the event grantee fails to timely pay the
reimbursement owed, the City reserves the right to take the reimbursement owed from the
security fund pursuant to BGMC 12.125.390.
12.125.310 Emergency removal or relocation of facilities.
The City retains the right and privilege to cut or move any telecommunications facilities located
within the rights-of-way as the City may determine to be necessary, appropriate or useful in
response to any public health or safety emergency.
12.125.320 Damage to grantee’s facilities.
Unless directly and proximately caused by the sole negligence or malicious acts of the City, the
City shall not be liable for any damage to or loss of any telecommunications facility within rightsof-way as a result of or in connection with any public works, public improvements, construction,
excavation, grading, filling, or work of any kind in the rights-of-way by or on behalf of the City.
12.125.330 Restoration of rights-of-way or other property.
Restoration shall comply with the following requirements:
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A.
When a grantee, or any person acting on its behalf, does any work in or affecting any
rights-of-way, or any other property, it shall, at its own expense, promptly remove any
obstructions therefrom and restore such ways or property to the same condition which existed
before the work was undertaken.
B.
If weather or other conditions do not permit the complete restoration required
hereunder, the grantee shall temporarily restore the affected rights-of-way or other property.
Such temporary restoration shall be at the grantee’s sole expense and the grantee shall promptly
undertake and complete the required permanent restoration when the weather or other
conditions no longer prevent such permanent restoration.
C.
A grantee or other person acting on its behalf shall use suitable barricades, flags, flagmen,
lights, flares and other measures as required for the safety of all members of the general public
and to prevent injury or damage to any person, vehicle or property by reason of such work in or
affecting rights-of-way or any other property.
12.125.340 Facilities maps.
Each grantee shall provide the City with an accurate as-built map or maps certifying the location
of all telecommunications facilities within the City and particularly within rights-of-way. Each
grantee shall provide updated as-built maps annually.
12.125.350 Duty to provide information.
Within 30 days of a written request from the Director each grantee shall furnish the Director with
information sufficient to demonstrate that:
A.

The grantee has complied with all requirements of this chapter;

B.
All fees due the City in connection with the telecommunications services and facilities
provided by the grantee have been properly collected and paid by the grantee; and
C.
All books, records, maps and other documents maintained by the grantee with respect to
its facilities within rights-of-way shall be made available for inspection by the Director.
12.125.360 Grantee Insurance.
Each grantee shall secure and maintain the following liability insurance policies insuring both the
grantee and the City as an additional insured against claims for injuries to persons, death or damages
to property, which may arise from or in connection with the exercise of the rights, privileges, and
authority granted to the grantee:
A.
Comprehensive general liability insurance, written on an occurrence basis, with limits not
less than:
1.

$2,000,000 for bodily injury or death to each Person;
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2.

$2,000,000 for property damage resulting from any one accident;

3.

$2,000,000 for all other types of liability; and

4.

$5,000,000 in the aggregate for bodily injury and property damage.

B.
Automobile liability for owned, non-owned and hired vehicles with a combined single limit
of $2,000,000 for each accident;
C.
Worker's compensation within statutory limits and employer's liability insurance with limits
of not less than $1,000,000;
D.
Comprehensive form premises-operations, explosions and collapse hazard, underground
hazard and products completed hazard with limits of not less than $5,000,000; and
E.
Excess umbrella liability policy with limits of no less than $5,000,000 per occurrence and in
the aggregate.
F.
The liability insurance policies required by this section shall be maintained by the grantee
throughout the term of the franchise, and such other period of time during which the grantee is
operating without a franchise hereunder or is engaged in the removal of its telecommunications
facilities. Failure to maintain such insurance shall be grounds for cancellation. The grantee shall
provide an insurance certificate, together with an endorsement including the City, and its elected
and appointed officers, officials, agents, employees, representatives, engineers, consultants, and
volunteers as additional insureds, to the City prior to the commencement of any work or installation
of any telecommunications facilities pursuant to said franchise. Payment of deductibles and selfinsured retentions shall be the sole responsibility of the grantee. The insurance certificate required
by this section shall contain a clause stating that coverage shall apply separately to each insured
against whom claim is made or suit is brought, except with respect to the limits of the insurer's
liability. The grantee's insurance shall be primary and non-contributory insurance as respects the
City, its elected and appointed officers, officials, employees, agents, representatives, engineers,
consultants, and volunteers. Any insurance maintained by the City, its elected and appointed
officers, officials, employees, consultants, agents, representatives, engineers and volunteers shall
be in excess of the grantee's insurance and shall not contribute with it. Receipt by the City of any
certificate showing less coverage than required is not a waiver of Grantee’s obligations to fulfill
the requirements. Grantee may utilize primary and excess liability insurance policies to satisfy
the insurance policy limits required in this section. Grantee's excess liability insurance policy shall
provide "follow form" coverage over its primary liability insurance policies.
G.
In addition to the coverage requirements set forth in this section, the grantee must notify
the City of any cancellation or reduction in said coverage. Within 30 days after receipt by the City
of said notice, and in no event later than 15 days prior to said cancellation or intent not to renew,
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the grantee shall obtain and furnish to the City a replacement insurance certificate meeting the
requirements of this Section.
H.
Grantee's maintenance of insurance as required by this section shall not be construed to
limit the liability of grantee to the coverage provided by such insurance, or otherwise limit the City's
recourse to any remedy available at law or equity. Further, grantee's maintenance of insurance
policies required by this Franchise shall not be construed to excuse unfaithful performance by
grantee.
I.
Upon approval by the Director and based on conditions set by the City in the franchise, the
grantee may self-insure under the same terms as required by this section. Further, the Director may
modify these insurance requirements as he/she deems necessary to comply with the City’s risk
management policies or as otherwise approved by the City’s Risk Manager, provided that any such
changes provide adequate protection for the City.
12.125.370 General indemnification.
As consideration for the issuance of the franchise, the franchise shall include an indemnity clause
substantially conforming to the following:
A.
Grantee hereby releases, covenants not to bring suit and agrees to indemnify, defend and
hold harmless the City, its elected and appointed officers, officials, employees, agents, engineers,
consultants, volunteers and representatives from any and all claims, costs, judgments, awards or
liability to any Person arising from injury, sickness, or death of any Person or damage to property:
1.
For which the negligent acts or omissions of grantee, its agents, servants, officers or
employees in performing the activities authorized are the proximate cause;
2.
3.
property;

By virtue of grantee's exercise of the rights granted herein;
By virtue of the City's permitting grantee's use of the Public ways or other City

4.
Based upon the City's inspection or lack of inspection of work performed by grantee,
its agents and servants, officers or employees in connection with work authorized on a
telecommunications facility, Public ways, or other City property over which the City has control
pursuant to any franchise issued;
5.
Arising as a result of the negligent acts or omissions of grantee, its agents, servants,
officers or employees in barricading, instituting trench safety systems or providing other adequate
warnings of any excavation, construction, or work upon a telecommunications facility, in any Public
ways, Other ways, or other City property in performance of work or services; and
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6.
Based upon radio frequency emissions or radiation emitted from grantee's
equipment located upon a telecommunications facility, regardless of whether grantee's equipment
complies with applicable federal statutes and/or FCC regulations related thereto.
B.
Grantee's indemnification obligations pursuant to Subsection A of this section shall include
assuming potential liability for actions brought against the City by grantee's own employees and the
employees of grantee's agents, representatives, contractors, and subcontractors even though
grantee might be immune under Title 51 RCW from direct suit brought by such an employee. It is
expressly agreed and understood that this assumption of potential liability for actions brought
against the City by the aforementioned employees is with respect to claims against the City arising
by virtue of grantee's exercise of its rights. In addition to the indemnification obligations throughout
this Section, the obligations of grantee under this subsection B shall be mutually negotiated between
the parties. Grantee shall acknowledge that the City would not enter into an agreement without
grantee's waiver thereof. To the extent required to provide this indemnification and this
indemnification only, grantee will waive its immunity under Title 51 RCW as provided in RCW
4.24.115.
C.
Inspection or acceptance by the City of any work performed by grantee at the time of
completion of construction shall not be grounds for avoidance of any of these covenants of
indemnification. Provided that grantee has been given prompt written notice by the City of any such
claim, said indemnification obligations shall also extend to claims which are not reduced to a suit
and any claims which may be compromised prior to the culmination of any litigation or the
institution of any litigation. The City has the right to defend or participate in the defense of any such
claim and has the right to approve any settlement or other compromise of any such claim.
D.
In the event that grantee refuses the tender of defense in any suit or any claim, said tender
having been made pursuant to this section, and said refusal is subsequently determined by a court
having jurisdiction (or such other tribunal that the parties agree to decide the matter), to have been
a wrongful refusal on the part of grantee, then grantee shall pay all of the City's costs for defense of
the action, including all reasonable expert witness fees, reasonable attorneys' fees, the reasonable
costs of the City, and reasonable attorneys' fees of recovering under this Subsection.
E.
The obligations of grantee under the indemnification provisions of this section shall apply
regardless of whether liability for damages arising out of bodily injury to Persons or damages to
property were caused or contributed to by the concurrent negligence of the City, its officers, agents,
employees or contractors. The provisions of this section, however, are not to be construed to
require the grantee to hold harmless, defend or indemnify the City as to any claim, demand, suit or
action which arises out of the sole negligence of the City. In the event that a court of competent
jurisdiction determines that a franchise is subject to the provisions of RCW 4.24.115, the parties
agree that the indemnity provisions hereunder shall be deemed amended to provide that the
grantee's obligation to indemnify the City hereunder shall extend only to the extent of grantee's
negligence.
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F.
Notwithstanding any other provisions of this section, grantee assumes the risk of damage to
its telecommunications facilities located in the Public ways, Other ways, and upon City property
from activities conducted by the City, its officers, agents, employees and contractors, except to the
extent any such damage or destruction is caused by or arises from any the sole negligence, or
malicious action on the part of the City, its officers, agents, employees or contractors. Grantee
releases and waives any and all such claims against the City, its officers, agents, employees and
contractors. Grantee further agrees to indemnify, hold harmless and defend the City against any
claims for damages, including, but not limited to, business interruption damages and lost profits,
brought by or under users of grantee's telecommunications facilities as the result of any interruption
of service due to damage or destruction of grantee's telecommunications facilities caused by or
arising out of activities conducted by the City, its officers, agents, employees or contractors.
G.
These indemnification requirements shall survive the expiration, revocation, or termination
of a franchise issued thereunder.
12.125.380 Performance and construction surety.
Before a franchise granted pursuant to this chapter is effective, and as necessary thereafter, the
grantee shall provide and deposit such monies, bonds, letters of credit or other instruments in
form and substance acceptable to the City as may be required by the City of Battle Ground, or by
an applicable franchise or other applicable code, ordinance, resolution or rules and regulations
of the City.
12.125.390 Security fund.
A.
Prior to issuance of a franchise pursuant to this Chapter, each grantee shall establish a
permanent security fund with the City by depositing the amount of $25,000, or such higher amount
as deemed necessary by the Director, with the City in cash, bond, or an unconditional letter of credit,
based upon both operating history in Public ways and the cost of removal of the grantee’s facilities,
Other ways, and City property which fund shall be maintained at the sole expense of the grantee so
long as any of the grantee's telecommunications facilities are located within the Public ways, Other
ways, or upon City property.
B.
The fund shall serve as security for the full and complete performance of this Chapter and
the franchise including any costs, expenses, damages, or loss the City pays or incurs, including civil
penalties, because of any failure attributable to the grantee to comply with the codes, ordinances,
rules, regulations, or permits of the City applicable to the construction, maintenance, repair,
relocation, or removal of telecommunications facilities in the Public ways, Other ways, or upon City
property.
C.
The City and the grantee shall agree upon and specify in the franchise certain amounts which
represent both parties’ best estimate of the damages for failure to comply with the franchise issued
thereunder. The liquidated damages provided in the franchise shall be the exclusive monetary
remedy for the named breaches. Neither the right to liquidated damages nor the payment of
liquidated damages shall bar or otherwise limit the right of the City in a proper case to:
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1.
Obtain judicial enforcement of a grantee’s obligations by means of specific
performance, injunctive relief, mandamus, or other remedies at law or in equity;
2.
Consider any substantial violation or breach as grounds for forfeiture and
termination of a franchise issued thereunder; and
3.
Consider any violation or breach as grounds for nonrenewal or nonextension of a
franchise or issuance of a new franchise.
D.
Before any sums are withdrawn from the security fund, the City shall give written notice to
the grantee:
1.
Describing the act, default or failure to be remedied, or the damages, costs or
expenses which the City has incurred by reason of grantee's act or default regarding the installation,
maintenance, repair, or removal of telecommunications facilities in the Public ways, Other ways, or
upon City property or in connection with restoration of the foregoing;
2.
Providing a reasonable opportunity for grantee to first remedy the existing or
ongoing default or failure regarding the installation, maintenance, repair or removal of
telecommunications facilities in the Public ways, Other ways, or upon City property or in connection
with the restoration of the foregoing, if applicable;
3.
Providing a reasonable opportunity for grantee to pay any monies due the City
before the City withdraws the amount thereof from the security fund, if applicable; and
4.
That the grantee will be given an opportunity to review the act, default, or failure
described in the notice with the Director.
E.
Grantees shall replenish the security fund within 14 days after written notice from the City
that there is a deficiency in the amount of the fund.
F.
Upon termination or expiration of the franchise all funds remaining in the Security Fund shall
be returned to the grantee within 30 days after removal of grantee’s telecommunications facilities
within the Public Ways.
12.125.400 Surety bond.
If required by the Director, the grantee shall deposit with the Director a surety bond, or other
approved surety, in the amount of five thousand dollars, or an amount equal to one hundred
twenty five percent of the construction costs, whichever is greater, payable to the city. The surety
must be:
A.
With a good and sufficient surety authorized to transact business in the state of
Washington;
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B.

Satisfactory to the city attorney in form and substance; and

C.
Said surety shall be conditioned that the grantee shall restore all right-of-way per the city
standard details and construction requirements. Any street cuts or openings shall be restored
per BGMC 12.118.070, 12.118.130, and the City’s Standard Details and warranted for two years
after the work has been completed. Any settlement or failure of the surface within two years
shall be deemed conclusive evidence of defective work by the permittee.
D.

The surety bond shall guarantee, to the satisfaction of the city:
1.

Timely completion of construction;

2.
Construction in compliance with applicable plans, permits, technical codes, and
standards;
3.

Proper location of the facilities as specified by the city;

4.
Restoration of the rights-of-way and any other property affected by the
construction;
5.

The submission of as-built drawings after completion of the work; and

6.
Timely payment and satisfaction of all claims, demands or liens for labor, material
or services provided in connection with the work.
12.125.410 Coordination of construction activities.
All grantees are required to cooperate with the City and with each other.
A.
Each grantee shall meet with the City, other grantees, and users of the rights-of-way
annually or as determined by the City to schedule and coordinate construction in rights-of-way.
B.
All construction locations, activities, and schedules shall be coordinated, as ordered by
the Director to minimize public inconvenience, disruption, or damages.
12.125.420 Assignments or transfers of grant of franchise.
A.
This section applies to non-cable franchises. A franchise may not be directly or indirectly
assigned, transferred, or disposed of by sale, lease, merger, consolidation or other act of grantee,
by operation of law or otherwise, unless prompt written notice is provided to the City within 60
days of the assignment. In the case of transfer or assignment as security by mortgage or other
security instrument in whole or in part to secure indebtedness, such notice shall not be required
unless and until the secured party elects to realize upon the collateral. For purposes of this
section, no assignment or transfer of a franchise shall be deemed to occur based on the public
trading of grantee’s stock; provided, however, any tender offer, merger, or similar transaction
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resulting in a change of control shall be subject to the provisions of a franchise.
B.
Any transactions which singularly or collectively result in a change of 50% or more of the
ownership or working control (for example, management of grantee or its telecommunications
facilities) of the grantee or of the ownership or working control of the grantee's
telecommunications facilities within the City, or of the ownership or working control having
ownership or working control of the grantee or of the grantee's telecommunications facilities
within the City, or of control of the capacity or bandwidth of the grantee's telecommunication
facilities within the City, shall be considered an assignment or transfer requiring notice to the City
pursuant to a franchise. Such transactions between affiliated entities are not exempt from notice
requirements. A grantee shall notify the City of any proposed change in, or transfer of, or
acquisition by any other party of control of a grantee within 60 days following the closing of the
transaction.
12.125.430 Revocation or termination of grant of franchise.
A franchise granted by the City to use or occupy rights-of-way may be revoked for any one or
more of the following reasons:
A.

Construction or operation at an unauthorized location;

B.

Unauthorized transfer of control of the grantee;

C.

Unauthorized assignment of a franchise;

D.
Unauthorized sale, assignment or transfer of the grantee’s franchise assets or an interest
therein;
E.
City;

Misrepresentation or lack of candor by or on behalf of a grantee in any application to the

F.

Abandonment of telecommunications facilities in the rights-of-way;

G.

Failure to relocate or remove facilities as required in this chapter;

H.

Failure to pay taxes, compensation, fees, or costs when and as due the City;

I.

Insolvency or bankruptcy of the grantee;

J.

Violation of a material provision of this chapter; or

K.

Violation of a material term of a franchise.

12.125.440 Notice and duty to cure.
In the event that the Director believes that grounds exist for revocation of a franchise, the
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grantee shall be given written notice of the apparent violation or noncompliance, be provided a
short and concise statement of the nature and general facts of the violation or noncompliance,
and be given a reasonable period of time not exceeding 30 days to furnish evidence that:
A.
Corrective action has been, or is being, actively and expeditiously pursued to remedy the
violation or noncompliance.
B.

Rebuts the alleged violation or noncompliance.

C.
It would be in the public interest to impose some monetary damages, penalty or sanction
less than revocation.
12.125.450 Revocation hearing.
In the event that a grantee fails to provide evidence reasonably satisfactory, as provided
hereunder, to the Director, he/she shall refer the apparent violation or noncompliance to the
City Council. The City Council shall provide the grantee with notice and a reasonable opportunity
to be heard concerning the matter.
Article IV.

Fees

12.125.460 Application and review fee.
Any applicant for a franchise pursuant to this chapter shall pay an application and review fee or
fee deposit in an amount as determined by the City Council and adopted by resolution. This
application and review fee covers the costs associated with the City’s initial review of the
application; provided, however, that the applicant shall be required to pay all necessary permit
fees. This application and review fee shall be deposited with the City as part of the application
filed pursuant to this chapter.
12.125.470 Refund.
An applicant whose franchise application has been withdrawn, abandoned or denied shall, within
60 days of its application and review fee payment, be refunded the balance of its deposit under
this section, less all ascertainable costs and expenses incurred by the City in connection with the
application.
12.125.480 Other City costs.
All grantees shall, within 30 days after written demand therefor, reimburse the City for all direct
and indirect costs and expenses incurred by the City in connection with any grant, modification,
amendment, renewal or transfer of any franchise that were not covered by the initial review fee
and deposit.
12.125.490 Right-of-way permit fee.
Prior to issuance of a right-of-way permit, if required, the permittee shall pay a permit fee in an
amount as determined by the City Council and adopted by resolution.
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SECTION 2. SEVEREBILITY. If any section, sentence, clause or phrase of this ordinance shall be
held to be invalid or unconstitutional by a court of competent jurisdiction, such invalidity or
unconstitutionality shall not affect the validity or constitutionality of any other section, sentence,
clause or phrase of this ordinance.
SECTION 3. REGULATORY CONFLICTS. All other Ordinances and parts of other Ordinances
inconsistent or conflicting with any part of this Ordinance are hereby repealed to the extent of
the inconsistency or conflict.
SECTION 4. CORRECTIONS. The City Clerk and the codifiers of this ordinance are authorized to
make necessary clerical corrections to this ordinance including, but not limited to, the correction
of scrivener’s/clerical errors, references, ordinance numbering, section/subsection numbers and
any references thereto.
SECTION 5. EFFECTIVE DATE. This ordinance shall be in full force and effective thirty (30) days
from the passage and published in accordance with law.

ADOPTED IN OPEN MEETING OF THE CITY COUNCIL OF THE CITY OF BATTLE GROUND,
WASHINGTON THIS _______ DAY OF ________________________, 2019.

Mike Dalesandro, Mayor

Attested to by:

Approved as to form:

___
Tamara Gunter, Deputy City Clerk

Christine Hayes, City Attorney
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CITY OF BATTLE GROUND
STAFF REPORT
To:

Erin Erdman, Interim City Manager
City Council

From:

Maggie Smith, Finance and Information Services Director

Date:

February 11, 2019

Proceeding Type:

PRESENTATION

Subject:

4th Quarter 2018 Financial Overview

•

Presentation Only

Legislative History:
February 11, 2019

Staff Report Summary
This presentation provides council with an overview of the city’s fourth quarter 2018 financial
performance.
Background
Quarterly, the financial performance of city operations from a budget to actual perspective is
provided to city council. The presentation includes the following overviews:
1.
2.
3.
4.

Revenues (budget to actual)
Expenditures (budget to actual)
Investment performance
Debt
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